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June 23, 2004 



VIA COURIER 

BOARD OF CONTRACT APPEALS 

IiraTED STATES DEPARTMENT OF AeRICULTURE . • • 
1400 ladependence Avenue, S.W. ' 

Room 2916, South Building 
Washington, D.C. 20250-0601 

Re: AceProperty & Casualty Insurance Company^ etat v. 
Federal Crop Insurance Corporation 

Dear Sir/Madam: 

Enclosed are an original and three copies of a Notice of Appeal and 
Complaint for filing with the Board in coimection with the above-captioned matter. 
An original and three copies of a Notice of Appearance are also enclosed. Should you 
liave any questions, please do not hesitate to contact me. 



Best regards, 
STINSQN MORRISON 
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Enclosures 



* 


cc: P. John Owen, Esq. 

Michael J. Davenport, Esq 
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BOARD OF CONTRACT APPEALS 
UNITED STATES DEPARTMENT OF AGRICULTURE 



ACE PROPERTY & CASUALTY . 
INSURANCE COMPANY (ffk/z CIGNA 
PROPERTY & CASUALTY INSURANCE 
COMPANY), 

ALLIANCE INSURANCE COMPANIES, 

AMERICAN AGRICULTURAL 
INSURANCE COMPANY, 

AMERICAN GROWERS INSURANCE 
COMPANY IN REHABELrrATION, 

COUNTRY MUTUAL INSURANCE 
COMPANY, 

FARM BUREAU MUTUAL INSURANCE 
COMPANY OF IOWA, 

FARMERS ALLIANCE MUTUAL 
INSURANCE COMPANY, 

GREAT AMERICAN INSURANCE 
COMPANY, 

HARTFORD FIRE INSURANCE 
COMPANY, 

NAU COUNTRY INSURANCE 
COMPANY, 

PRODUCERS LLOYDS INSURANCE 
COMPANY, and 

RURAL COMMUNITY INSURANCE 
COMPANY, 

Plaintiffs/Appellants, 



V. 



Case No. 



Notice of Appearance 
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FEDERAL CROP INSURANCE 

CORPORATION 

c/q U.S. Dept of Agriculture 

Office of the General Counsel 

South Building, Room 2449 

14*** & Independence Avenue, S.W. 

Washington, D-C. 20250, and 

Defendant/Appellee. 



NOTICE OF APPEARANCE 

. PLEASE TAKE NOTICE that the undersigned appears for Plaintiffs/appellants 

ACE Property & Casualty InsuraQce Company (£Tc/a Cigna Property & Casualty 

lasuraace Company), AQiance Insurance Companies, American Agricultural losurance 

Company, American Growers Insurance Company in RehabiUtation, COUNTRY Mutual 

Irisurancei Company, Pami Bureau Mutual Insurance Company of Iowa, Farmers Alliance 

Mutual Insurance Company, Great American Insurance Company, Hartford Fire 

losurance Company, NAU Country Insurance Company, Producers Lloyds Insurance 

Company, and Rural Community Insurance Company and demands tliat all notice given 

or required to be given in this case and all papers served in this case be given to and 

served upon: 

• STINSON MORRISON HECKER LLP 
■ 1150 1 8* Street, N.W., Suite 800 
Washington, D.C. 20036 
Tel:' (202) 785-9100 
Fax: (202) 785-9163 
Attention: Michael E. Tucci, Esq. 



249 



Case1:06-cv-01430-RIVl.U Document 13-6 Filed 01/25/20.07 Page 4 of 59 



NATIONAL CROP INSURANCE SERVICES, MC. 

7201 West 129* Street, Suite 200 

Overland Park, KS 66213 ■ 

(913)685-2767 ■ 

Fax: (913) 685-3080 

Attention: P. John Owen, Esq. 

RAIN AND HAIL L.L.C. 
9200 Northpark Drive, Suite 300 
Johnston, lA 50131-3006 
(515) 559-1000 
Fax: (515)559-1511 
Attention: Michael J. Davenport 

R^ectfully submitted this ^3 day of June, 2004. 

STMSON MORRISON HECKER LLP 




Michael Tucci (p.C. Bar # 430470) 
1150 18th Street, N.W., Suite 800 
Washington, D.C. 20036 
(202)785-9100 
Fax: (202) 785-9163 



R JOHN OWEN 

Bv: 7- JDi/iOduj^^4^ ^£r 

P. John Owen (ECS Bar #1 1835; MO Bar 

#22523) 

National Crop insurance Services, Inc. 

7201 West 129th Street, Suite 200 

Overland Park, ks 66213 

(913) 685-2767 

Fax: (913)685-3080 

Counsel for All Plaintiffs 
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MICHAEL J. DAVENPORT 





Vu/ ^ ^c /' 



lichael J. Davenport (Bar # 43345) 
Rain and Hail L.L.C: 
9200 Northpark Drive, Suite 300 
Johnston, lA 50131-3006 
(515) 559-1000 
Fax: (515)559-1511 



WDCDOCS 144595vl 



Additional Counsel for Plaintiff ACE 
Property & Casualty Insurance Company 
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■ USDA '■' 



United States 
Department of 
Agriculture 

Risk 

Management 
Agency 

1400 Independence 
Avenue, SW 
Stop 0801 
Washington, DC 
20250-0801 




JUH 9 2004 



Mr. Michael E. Tucei, Esq. 
Stinson Morrison Hecker LLP . 

1150 18^-Street, N,W,, Suite 800 
Washington, D.G. 20036-3816 

Re: Amendments No. 1 and No, 3 to the Standard Reinsuraiice Agreement 
DearMr. Tucci: 

Thank you for your letter of May 11, 2004, regarding the request of the following 
in^surance companies (collectively, reinsured companies), each of whom had a 
Standard Reinsurance Agreement (SRA) with the Federal Crop Insurance 
Corporation (FCIC) for the applicable reinsurance years: 

Ace Property and Casualty Insurance Company (f/k/a Cigna Property- & 
Casualty Insurance Company) 
AUiance Insurance Companies 
. American Agricultural- Insurance Company 

American Growers Insurance Company in Rehabilitation 
Country Mutual Insurance Company 

Farm Bureau Mutual Insurance Company of Iowa 
Fanners Alliance Mutual Insurance Company 
Great American Insurance Company 
Hartford Fire Insurance Company • 
. NAU Country Insurance Company 
Producers Lloyds Insurance Company 
Rural Community Insurance Company 

You state that on March 31, 2004, the United States Court of Federal Claims 
ruled that exhaustion of administrative remedies was a prerequisite to filing suit 
in the district court for damages relative to an alleged breach of contract claim 
resulting from adjustments in the amount of administrative fees payable under 
Amendments 1 and 3 to the SRA effective for the 1999 and 2001 and subsequent 
reinsurance years," respectively. You, on behalf of the above named reinsured 
companies, have requested FCIC to render a final administrative determinafion 
under 7 C.F.R. § 400.169 regarding the alleged breach of contract claims. 
Unfortunately, FCIC is not in a position to grant your request. 



JBMI^yt Tlie Risk Management Agency Administers 
^^^ imii ^"^ Oversees All Programs Autiiorized Under 
The Federal Crop Insurance Corporation 

An Equal Opportunity Employer 
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You have alleged that Amendment Nos. 1 and 3 constitute a beach of the SRA. In 
accordance with section V.L. of the SRA, actions of FCIC that are alleged to be- 
breaches of the SRA must be appealed in accordance with 7 C.RR. § 400.169. 
With respect to actions alleged to not be in accordance with the provisions of the 
SRA, 7 C.F.R. § 400-169(a) requires that requests for a final administrative 
determination must be submitted within 45 days after receipt of the disputed 
action. Amendment Nos, 1 and 3 to the SRA, the disputed actions, were issued 
on June 30, 1998, and June 30, 2000, respectively. Your request is dated May 1 1, ' 
2004, long after the period for submitting a request for final administrative 
determination has expired. Therefore, FCLC is unable to issue a final 
administrative determination regarding Amendment Nos. 1 and 3 to the SRA 
effective for the 1999 and 2001 and subsequent reinsurance years, respectively. 

Sincerely, 




David a Hatch 

Acting Deputy Administrator 
Insurance Services 
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BOARD OF CONTRACT APPEALS 
UNITED STATES DEPARTMENT OF AGRICULTURE 



ACE PROPERTY & CASUALTY 
INSURANCE COMPANY (£T£/a CIGNA 
PROPERTY & CASUALTY INSURANCE 
COMPANY), 

ALLIANCE INSURANCE COMPANIES, 

AMERICAN AGRICULTURAL 
INSURANCE COMPANY, 

AMERICAN GROWERS INSURANCE 
COMPANY IN REHABBLITATION, 

COUNTRY MUTUAL INSURANCE 
COMPANY, 

FARM BUREAU MUTUAL INSURANCE 
COMPANY OF IOWA, 

FARMERS ALLIANCE MUTUAL 
INSURANCE COMPANY, 

GREAT AMERICAN INSURANCE 
COMPAJNfY, 

HARTFORD FIRE INSURANCE 
COMPANY, 

NAU COUNTRY INSURANCE 
COMPANY, 

PRODUCERS LLOYDS INSURANCE 
COMPANY, and 

RURAL COMMUNTTY INSURANCE 
COMPANY, 

Plamtiffs/Appellants, 



V. 



Case No. 



Notice of Appeal and Complaint 
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HEDERAL CROP INSURANCE 

CORPORATION 

c/o U.S. Dept of Agriculture 

OjBKce of the General Counsel 

South Building, Room 2449 

14*** & Independence Avenue, S.W. 

Washington, D.C. 20250, and 



Defendant/Appellee. 



NOTICE OF APPEAL AND COMPLAINT 

Plaintiffs/appellants ACE Property & Casualty Insurance Company (£Tc/a Cigna Property 
& Casualty Insurance Company), Alliance Insurance Companies, American Agricultural 
Insurance Company, American Growers insurance Company in Rehabilitation, COUNTRY 
Mutual Insurance Company, Farm Bureau Mutual Insurance Company of Iowa, Farmers 
Alliance Mutual Insurance Company, Great American Insurance Company, Hartford Fire 
Insurance Company, NAU Country Insurance Company, Producers Lloyds Insurance Company, 
and Rural Community Insurance Company (collectively, "plaintiffs") assert claims for relief 
against the Federal Crop Insurance Corporation ("FCIC"). Plaintiffs file this protective appeal 
following the FCIC's refusal on June 9, 2004 to issue a final administrative determination 
regarding plaintiffs* damages for breaches of the Standard Remsurance Agreement ("SRA"). See 
Exhibit A. For the reasons outlined below, plaintiflfe do not believe that the FCIC or the 
Department of Agriculture's Board of Contract Appeals has jurisdiction to decide the issues 
herein presented and request that the Board render a jurisdictional ruling prior to proceeding 
further in this matter. In support of thek claims and their appeal, plaintiffs state as follows: 
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Nature of the Case 

1. Plaintiffs sell and service crop insurance under the federal crop insurance 
program. Plaintiffs insure hundreds of thousands of agricultural producers across the nation 
against various potential losses associated with their respective crops. 

2. The defendants' actions, as more fully set forth below, constituted a violation of 
the United States Constitutional and legal principles established by the United States, Supreme 
Court in United States v, Winstar Corporation, 518 U.S.. 839 (1996), and Mobil Oil Exploration 
& Producing Southeast, Ina v. United States, .530 U.S. 604 (2000), which allow companies in a 
regulated industry to recover damages when a governmental agency or Congress either passes a 
law or publishes a set of rules which violate the temis of vahd and binding agreements between a 
govenmiental agency and a regulated party. 

3. The binding agreements at issue in this case are the 1998 Standard Reinsurance 
Agreement (1998 SRA) between the FCIC and each plaintiff. The 1998 SRA, a copy of which is 
attached as Exhibit B, is incorporated by reference in this Complaint. The 1998 SEA has been m 
continuous effect since My 1, 1997. 

4. On February 27, 2003, the Plaintiffs filed a substantially identical action against 
the United States in the Court of Federal Claims. In an order dated March 31, 2004, that Court 
dismissed plaintiffs* complaint, ruling that United States . District Courts had exclusive 
jurisdiction. over the claims presented herein and that plaintiffs had failed to exhaust their 
administrative remedies. The plaintiffs have, appealed that ruling to the United States Court of 
Appeals for the Federal Circuit. 

5. On June 14, 2004, Plaintiffs filed a substantially identical action in the United 
States District Court for the Southem District of Iowa. 
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Jurisdiction and Venue 

6. This case arises under the laws of the United States. 

7. Plaintiffs do not believe that the administrative remedies described in 7 C.F.R. § 
400.169 and 7 C.F.R. Part* 24 apply in the context of the claims made in this complaint 
Additionally, plaintiffs assert ttiat pursuing said remedies, would be futile. Furthermore, 
plaintiffs believe that both the FCIC and Board lack jurisdiction to hear the claims presented. At 
issue herein are alleged breaches of the SRA resulting jfrom congressionally mandated changes to 
the administrative fees collected for catastrophic risk protection insurance ("CAT") and CAT 
loss adjustment expenses allowed under the federal crop insurance program. Plaintiffs file this 
notice appeal and complaint solely to preserve their rights to appeal in the event it is ultimately 
found that they must proceed before the Board prior to suing FCIC in a court of competent 
jurisdiction. 

. The Federal Crop Insurance Program 

r 

8. In 1938, tiie United States Congress passed the Federal Crop Insurance Act, 
7 U.S.C, § 1501 et seq. ("FCIA"), 'to promote the national welfare by improving the economic 
stability of agricidture through a sound system of crop insurance and providing the means for the 
research and experience helpful in devising and estabhshing such insurance." Id, at § 1502(a). 
Subsequent amendments to the FCIA have made federal crop insurance a significant risk 
management device for America's agricultural producers. 

* 9. Pursuant to 7 U.S.C. § 1503, the FCIC was created as an agency of and within the 
United States Department of Agriculture ("USDA") to carry out the purposes of the FCIA. 

1 0. FCIC is mandated to offer catastrophic risk protection insurance ("CAT") through 
approved insurance providers in order to protect agricultural producers fi-om the full extent of 
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their losses arising when drought, flood, or other natural disasters cause losses in the }deld firom 
insured crops. 7 U.S.C. §§ 1508(b)(1), 1508(b)(4). 

11. At all times material to this action, FCIC did not write CAT coverage as a direct 
insurer. Instead, using its authority under 7 U.S.C. § § 1508(a) and (k)^ it reinsured private 
insurers; such as plaintiffs, who wrote CAT coverage and serviced all CAT policies issued to 
America's agricultural producers, and who continue to do so. 

12. When quoting premiums for coverage,- approved insurance providers must quote 
rates determined by FCIC. 7 U.S.C, § 1508(d). Approved insurance providers also must make 
available in all states where they do busiaess aU crop insurance plans approved by the Secretary 
of USDA for all crops designated by the Secretary for coverage in those states (or coxmties or 
other portions thereof), and such providers must make such coverages available on a non- 
discriminatory basis. 7C.F.R. §§ 400. 168(b), 400.168(f). Therefore, approved insurance 
providers must accept the underwriting risks mandated by FCIC atprenuum rates whicTi it sets. 

13. Pursuant to 7 U.S.C. § 1508(k)(l), approved insurance providers also must offer 
coverage on the terms and conditions estabhshed by FCIC. 

The Standard Reinsurance Agreement 

14. Each plaintiff is an approved insurance provider as dejBned by the FCIA, 7 U.S.C. 
§ 1502(b)(2), and each writes CAT and other federal crop insurance coverages approved by 
FCiC. 

15. FCIC reinsures a defined portion of the underwriting risk of these private insurers. 
Pursuant to regulations it promulgated in 1987, the FCIC enters into a binding contract, called 
the Standard Reinsurance Agreement ("SRA"), with eligible insurance companies to reinsure the 
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policies which those companies issue to producers of agricultural commodities. 7 C.F.R. § 
.400.164. 

16. FCIC's reinsurance agreements .are continuous contracts, subject to cancellation 

once per year at the election of FCIC. For instance, the 1998 SRA (initially covering the 

reinsurance year July 1, 1997, throu^ June 30, 1998) specijScally provides in Section V.M.: 

This Agreement will continue in effect from year to year with an - 
annual renewal date of July 1 of each succeeding year unless FCIC 
gives at least 180 days advance notice in writing to the [contracting 
private insurance provider] that the Agreement will not be 
• renewed. This Agreement will automatically terminate if the 
[contracting private insurance provider] fails to submit a Plan of 
Operations by the date such Plan of Operations is due unless such 
other date is approved by FCIC in writing. ^ 

17. Each plaintiff entered into a reinsurance agreement with FCIC in the form of the 
1998 SRA effective as of July 1/ 1997. 

18. FCIC did not give written notice to any plaintiff 180 days or more before July 1, 

1998 (i.e., by December 31, 1997) that FCIC was terminating the 1998 SRA. Therefore, under 

. the explicit terms of the 1998 SRA, it automatically renewed between FCIC and each plaintiff 
"for the reinsurance year July 1, 1998 through June 30, 1999. 

19. FCIC did not give written notice to any plaintiff 180 days or more before July 1, 

1999 (i.e., by December 31, 1998) that FCIC was terminating the 1998 SRA, Therefore, under 
the exphcit terms of the 1998 SRA, it automatically renewed between FCIC and each plaintiff 
for the reinsurance year July 1, 1999 through June 30, 2000, 

20. FCIC did not give written notice to any plaintiff 1 80, days or more before July 1, 

2000 (i.e., by December 31, 1999) fliat FCIC was terminating the 1998 SRA. Therefore, under 
the explicit terms of the 1998 SRA, it automatically renewed between FCIC and each plaintiff 
for the reinsurance year July 1, 2000 through June 30, 2001 . 
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. 21. FCIC did not give written notice to any plaintiff 180 days or more before July 1, 

2001 (i.e., by December 31, 2000) that FCIC was terminating the 1998 SEA, Therefore, under 
the explicit terms of the 1998 SRA, it automatically renewed between FCIC and each plaintiff 
■for the reinsurance year July 1, 2001 through June 30, 2002. 

22. FCIC did not give written notice to any plaintiff 180 days or more before July 1, 

2002 (i.e., by December 31, 2001) that FCIC was terminating the 1998 SRA. Therefore, under 
the explicit terms of the 1998 SRA, it automatically renewed between FCIC and each plaintiff 
for the reinsurance year July 1, 2002 through June 30, 2003. 

23. When FCIC and plaintiffs executed the ,1998 SRA, the FCIA required insured 

producers to pay an administrative fee for CAT coverage, as follows: 

Producers shall pay an administrative fee for catastrophic risk 
protection. The administrative fee for each producer shadl be $50 
per crop per county, but not to exceed $200 per producer per 
county up to a maximum of $600 per producer for all counties in 
which a producer has insured crops. The administrative fee shall 
be paid by the producer, at the time the producer applies for 
* catastrophic risk protection. 

7U.S.C.§ 1508(b)(5)(A). 

24. Section ni.B.l. of the 1998 SRA authorized plaintiffs, as approved insurance 
providers, to retain $50 of the adrninistrative fee for each eligible CAT crop insurance contract, 
not to exceed $200 per county and $600 for all counties combined for each eligible producer. 
Accordingly, all CAT fees collected by plaintiffs were retained by them. 

25. Under the terms of the 199.8 SRA, plaintiffs may not refuse to offer CAT 
coverage to producers. 
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26. When FCIC and plaintiffs executed the 1998 SRA, FCIC agreed to pay to 

approved insurance providers CAT loss adjustment expenses pursuant to the provisions of 

Section IV.A. of the 1998 SRA, which provides, in pertinent part: 

For eligible CAT crop insurance contracts, FCIC will pay to .the Company an amount 
equal to 4.7% of the total net book premium for eHgible CAT crop insurance contracts 
computed at 65% of the recorded or appraised average yield indemnified at 100% of the 
projected market price, all equivalent coverage, for loss adjustment expense. 

27. The formula in Section IV.A. of the 1998 SRA for CAT loss adjustment expense 
payments to plaintiffs was equivalent to approximately fourteen percent (14%) of the premium 
for CAT coverage. 

28. For each year of operation under the continuously effective 1998 SRA, plaintiff 
have performed all of their contractual obhgations. 

Legislative Actions Purporting To Affect the Crop Insttrance Program 
' 29. As explained above and beldw, FCIC has breached the 1998 SRA and violated the 

legal principals estabhshed in United States v. Winstar and Mobil Oil Exploration & Producing 

Southeast, Inc. v. United States, causing substantial damages to plaintiffs, as a result of three 

legislative actions. 

A. The Agricultural Research, Extension, and Education Reform Act of 1998 

30. The United States Congress wrote, debated, and passed the Agricultural Research, 

Extension, and Education Reform Act of 1998 ("AREERA"). 

3L President Clinton signed AREERA mto law on June 23, 1998, 

32. Section 532 of AREERA amended 7 U.S.C. § i508(b) by striking paragraph (5), 

which had permitted plaintiffs and other approved insurance providers the right to retain 

administrative fees as compensation for selling and servicing CAT coverage crop insurance 
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policies, and substituted a new paragraph (5) in 7 U.S.C. § 1508(b), whicb explicitly deprived 

plaintiffs of this compensation and instead directed deposit of all administrative fees in FCIC's 

crop insurance fimd: 

- SEC. 532. BUDGETARY OFFSETS 

(a) Administrative Fee for Catastrophic Risk Protection. Section 508(b) of the 

Federal Crop Insurance Act (7 U.S.C, 1508(b)) is amended by striking paragraph 
(5) and inserting the following: 

(5) Adaninistrative Fee. 

(A) Basic fee. Bach producer shall pay an administrative fee for 
catastrophic risk protection in an amount equal to 10 percent of the 
premium for catastrophic risk protection or $50 per crop per county, 
whichever is greater, as determined by [FCIC] . 

(B) * * * 

rQ\ sH »)« 9)e 

(D) Use of fees. 

(i) . In general. The amounts paid under this paragraph shall be 
deposited in the crop insurance fund established under section 
516(c) to be available for the programs and activities of the 

[FCIC]. • ' " ■ 

(ii) Limitation. No funds deposited in the crop insurance fund 
. under this subparagraph may be used to compensate an 
approved insurance provider or agent for the delivery of ' 
services under this section, 

33. Section 532 of AREERA also amended 7 U.S.C. § 1508(b) by adding a 
new paragraph (1 1), providing as follows: 

The rate for reimbursing an approved insurance provider or agent for 
expenses incurred by the approved insurance provider or agent for loss 
adjustment in connection witbi a policy of catastrophic risk protection shall 
not exceed 1 1 percent of the premium for catastrophic risk protection that 
is used to define loss ratio. 
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34. The effect of the foregoing amehdmecit to the FCIA was to reduce the level of 
CAT loss adjustment expenses payable to approved insuraace providers firoili approximately 
fourteen percait (14%) to eleven percent (1 1 %) of an imputed CAT premium. 

B. The Agricultural Risk Protection Act of 2000 

35. ■ The United States Congress wrote, debated, and passed the Agricultural Risk 

Protection Act of 2000 ("ARPA"). 

36. President Clinton signed ARPA into law on June 20, 2000. 

37. ■ ARPA amended the recently added 7 U.S.C. § 1 508(b)(l 1), to reduce further the 
level of loss adjustment ejqpenses payable to approved.insurance providers under the FCIA from 
ll%to8%: 

SEC. 103. CATASTROPHIC RISK PROTECTION. 

4: 4e He 

(d) Reimbursemeiit Rate Change, - Section 508(b)(l 1) of the Federal Crop Insurance 
Act (7 U.S.C. 1508(b)(ll)) is amended by striking "11 percent" and inserting "8 
percent." " ,. • ^ 

The United States^ Unlawful Implementation of AREERA and ARPA 

38. To implement AREERA, FCIC nnilaterally sought to amend the 1998 SRA 

despite the fact that its contractual right to terminate and renegotiate the SRA had expired. On 

June 30, 1998, FCIC. sent plaintiffs a mandatory Amendment No. 1, which purportedly altered 

SRA § III.B. and § IV. to read: 

ni.B The [approved insurance provider] shall remit to FCIC ... the following , 
administrative fees collected from eUgible producers: 

1. For CAT; 

a. Basic fee: the greater of $50 or 1 percent of the net book 
premium for each eligible crop insurance contract; and 
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b. Additional fee: $10 for each eligible crop insurance 
contract. 

IV. FCIC will pay to the [approved insurance provider] an amount equal to 
11.0 percent of the total net book premium for eligible CATinsurance 
contracts 



When PCIC forwarded execution copies of Amendment No. 1 at the end of July 1998 and 
demanded them to be returned Avithin ten (10) business days, it stated to plaintiffs: "Failure to 
execute the amendment will terminate your [SRA] as of the end of the 1998 reinsurance year 
(June 30, 1998)." 

39. FCIQ in short, gave plaintiffs a "take it or leave it" proposition: either relinquish 
the right to retain CAT fees or exit the federal crop insurance program inomediately. 

40. Faced with FCIC's non-negotiable demand and unlawful threat to refuse to 
reinsure any crop insurance policies, plaintiffs executed the unilaterally imposed Amendment 
No. 1 to the 1998 SRA with a reservation of rights to seek compensation as promised in the 
original SRA. 

41. To implement ARPA,. F;CIC unilaterally sought to amend the 1998 SRA despite 
the fact that its contractual right to terminate and to renegotiate the SRA had expired. On June 
22, 2000, and then on June 30, 2000, FCIC sent plaintiffs a mandatory Amendment No. 3, which 
puiportedly altered SRA § IV. to read: ' _ -. 



FCIC will pay to the [approved insurance provider] an amount equal to 8.0 
percent of the total net book premium for eligible catastrophic risk 
protection crop insurance contracts. The loss adjustment expense 
specified in the section will be included in the monthly smnmary report 
containing the data obtained from acreage reports that have met the 
processing provisions specified in Manual 13. 

When FCIC forwarded execution copies of Amendment No. 3 at the end of June 2000 and 

demanded them to be returned via facsimile or overnight mail by close of business on June 30, 
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2000, it stated to plaintiffe: "Failure to execute the amendment by the requested submission date 
may terminate your [SRA] as of the end of the 2000 reinsurance year (June 30, 2000)." 

42. FCIC, in essence, gave plaintiffs the same "take it or leave it" txltimatum that it 
pronounced in 199'8 when seeking execution of Amendment No, 1 to the SRA. 

43. Faced with FCIC's non-negotiable demand and unlawful threat to refuse to 
reinsure any crop insurance policies, plaintiffs executed the unilaterally imposed Amendment 
No. 3 to the 1998 SRA with a reservation of rights to seek compensation as promised in the 

original SRA. 

if 

44. Subsequent to enactment of AREERA, the FCIC has refused and continues to 

refuse to honor portions of its contractual agreements witli plaintiffs (the SRA) that require 
payment of certain CAT fees and loss adjustment expenses to plaintiffs. 

45. Subsequent to enactment of ARPA, the FCIC has refused and continues to refuse 

to honor portions of its contractual agreements with plaintiffe (the SRA) that require payments of 

t * 

certain loss adjustment expenses for CAT coverage to plaintiffs. 

46. As a result of these unlawful acts, plaintiffs have not received the CAT fees to 
which they are contractually entitled under the SRA. 

47. As a result of these unlawful acts, plaintiffs have not received the CAT' loss 
adjustment expenses to which they are contractually entitled under the SRA. 

48. The FCIC*s unlawful acts will result, in the continued denial to plaintiffs of 
millions of dollars due under the explicit terms of the 1998 SRA. For instance, damages 
resulting from deprivation of CAT administrative fees for the 1999 and 2000 reinsurance years 
exceed $32,900,000, damages resulting from AREEKA's reduction in CAT loss adjustment 
expenses for the 1999 and 2000 reinsurance years exceed- $14,000,000, and .damages resulting 
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from reduced CAT loss adjustment expenses for the 2001 and 2002 reinsurance years exceed 
$14,700,000. 

The Parties 

49. Plaintiff ACE Properly & Casualty Insurance Company ("ACE")/fTc/a CIGNA 
Property and Casualty Insurance Company, executed the 1998 SRA. At all times material to this 
Complaint, Rain and Hail LX.C. acted as ACE's managing general agent with respect to the 
1998 SRA and matters arising thereunder. * - ^ 

50. Plaintiff Alliance Insurance Companies ("Alliance") executed the 1998 SRA. At 
all times material to this Complaint, North Central Crop Insurance, Inc. acted as AUiance^s 
managing general agent with respect to the 1998 SRA and matters arising thereunder, 

51. Plaintiff American Agricultural Insurance Company C'American Agricultural") 
executed the 1998 SRA: At all times material to this Complaint, American Farm Bureau 
Insurance Services, Inc. acted as American Agricultural's managing general agent with respect to 
the 1998 SRA and matters arising thereunder. 

52. Plaintiff American Growers insurance Company in Rehabilitation ("Growers") 
executed the 1998 SRA. Growers also las succeeded to the rights of, but not all of the 
obligations of, IGF Insurance Company. ("IGF") under the 1998 SRA which IGF executed. 

•Therefore, Growers asserts its and IGF's claims with respect to the matters alleged herein. 

53. Plaintiff COUNTRY Mutual Insurance Company ("Country") executed the 1998 
SRA. 

54. Plaintiff Farm Bureau Mutual Insurance Company cf Iowa ("Farm Bureau of 
Iowa") executed the 1998 SRA. 
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.55. Plaintiff Farmers Alliance Mutual Insurance Company ("Farmers Alliance") 
executed the 1998 SRA. At all times material to this Complaint, Blakely Crop Hail, Inc. acted as 
■Farmers Alliance's managing general agent with respect to the 1998 SRA and matters arising 
thereunder. 

56. Plaintiff Great American Insurance Cpmpany ("Great American") executed the 
1998 SRA. 

57. Plaintiff Hartford Fire Insurance Company ("Hartford") executed the 1998 SRA. 

58. Plaintiff NAU Country Insurance Company ("NAU") executed the 1998 SRA. 

59. Plaintiff Producers Lloyds Insurance Company ("Producers Lloyds") executed the 
1998 SRA. . 

60. Plaintiff Rural Community Insurance Company ("Rural Community") executed 
the 1998 SRA. 

61. Plaintiffs ACE, Alliance, American Agricultural, Coxmtry, Farm Bureau- of Iowa, 
Farmers Alliance, Great American, Growers, Hartford, NAU, Producers Lloyds,- and Rural 
Conamunity liave been injured in their business and property, and therefore sustained damages, 
as a result of the acts about which they complain herein. 

62. FCIC is a body corporate under the auspices of the. government of the United 
States, with its principal office in the District of Columbia. 7 U.S.C. § 1503. 

^ 63. FCIC was created pursuant to 7 U.S.C. § 1503 as an agency of and within USDA 
to carry out the purposes of the FCIA . 

64. FCIC is auliiorized to enter into and carry out contracts and agreements, binding . 
the government of the United States. 7 U.S.C, § '1506G). 
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COUNT I - BREACH OF CONTRACT 

i ' . 

65. Plaintiffs reallege and incorporate paragraphs 1 through 64. 

66. Plaintiffs are each signatories to the 1998 SRA with the FCIC. 

67. At all times pertinent to this suit, plaintiffs have each performed their obligations 

to sell and service CAT poUcies to producers of agricultural commodities xmder the continuously 

*, • 

effective 1998 SRA. 

• 68. The FCIC breaclied the 1998 SRA by its rgfUsal to allow plaintiffs to retain the 
conQ)ensationj under Section III.B.1, as promised to them for selling and servicing CAT policies 
to producers of agricultural commodities. 

, 69. . The FCIC breached the 1998 SRA by its rejEusal to pay to plaMtiffs the loss 

adjustment expenses to which fihey are entitled under Section TV, as promised to plaintiffs for 
selling and servicing CAT policies to producers of agricultural commodities. 

. 70- By its refusal to honor the temis of the 1998 SRA, the FCIC also breached the 
implied covenant of good faith and fair dealing contained in the 1998 SRA. 

71. As a- direct, proxiniate, and legal result of the FCIC's breaches, plaintiffs have 
suffered suhstantial damages, and additional costs that they would not have suffered hut for these 
breaches, . . 

COUNT n - UNJUST ENRICHMENT 

72, Plaintiffs reallege and incorporate paragraphs 1 through 64. 

73. Plaintiffsareeachsigtiatoriestothel998SRAwiththePCIC. 

74, At all times pertinent to this suit, plaintiffs have each sold and serviced CAT 
poUcies to producers of agricultural commodities under the continuously effective 1998 SRA 
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75. The FCIC has refused to compensate plaintiffs for selling and servicing CAT 
policies to producers of agricultural commodities as contemplated by the 1998 SRA. 

76. By its refusal to adequately pay plaintiffs, FCIC has been unjustly enriched. 

77. As a direct, proximate, and legal result of the FCIC's actions, plaintiffs have 
suffered substantial damages, and additional costs that they would not have suffered but for these 
breaches, and are entitled to restitution of all benefits which they have conferred upon the FCIC 
through the 1998 SRA: 

WHEREFORE, plaintiffe ACE, Alliance, American Agricultural, Country, Farm Bureau 
of Iowa, Farmers AUiance, Great American, Growers, Hartford, NAU, Producers Lloyds, and 
Rural Community demand judgment against the FCIC: 

1 . Awarding plaintiffs compensatory damages in the amounts to be proved at trial; 

2. Awarding plaintiffs their attorney fees and costs; and 

- , ■^. 

3. Gbrantmg plaintiffe any and all other such relief that the Court deems proper and 



just. 



Respectfully submitted this ^ '^ day of June, 2004. ' 

STINSON MORRIS 




By: 

.. Michael Tucci (D.C. Bar # 430470) 
1150 18th Street, N.W., Suite' 800 
Washington, D.C. 20036 

(202)785-9100 
Fax: (202) 785-9163 
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P. JOHN OWEN 



WDCDOCS 141949v2 



■tsr.'' ■ 



n T> }b^UJ\)(^^ 



Bv: T ' JQflVU VCd^G^ fe^ /fc^gS"" 

P. John OweQ (JCS Bar #1 1 835; MO Bar #22523) 
■ National Crop Insurance Services, Inc. 
7201 West 1291ii Street, Suite 200 
Overland Park, KS 66213 • 
(913) 685-2767 
Fax: (913) 685-3080 

Counsel for All Plaintiffs 



MICHAEL J. DAVENPORT 

Michael J. Davenport (Bar # 45345) 

Rain and Hail L.L.C. 

9200 Ncrflipark Drive, Suite .300 

Johnston, lA 50131-3006 

(515)559-1000 

Fax: (515)559-1511 

Additional Counsel for Plaintiif ACE Property & 
Casualty Insurance Company 
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O STANDARD REINSURANCE AGREEMENT 



{ ) 



(July 1,1997) • 
between the 
FEDERAL CROP INSURANCE CORPORATION 

and the 



(Insurance Company Name) 



(City and State) 

. This Agreement' establishes the teims ajid conditions under which FQC will provide subsi4y and 
reinsurance on eligible crop insurance conixacis sold OTTeinsurcd by the above named insurance 
company, Tliis Agreement is authorized by the Act and regulations promulgated thereunder 
codified in 7 CFJL chapter IV. Such regulations are incorporated into this Agreement by 
reference. ' The provisions of this Agreement that are inconsistent widi provisions of State or local 
law or regulation wiH. supersede such law or regulation to the extent of the inconsistency. This is- '-' 
\ a cooperative financial assistance agreement between '^^Q and the Company to deliver eligible 

) crop insurance under the authority of the AcL For the purposes of this Agreement, use of the 

plural fonn of a word includes the singular and use of the singular fomi of a woid includes the 
plural unless the context indicates otherwise. ■ The headings in this Agreement are descriptive only 
and have no legal effect on FQC or the Company. 

SECnONL DEFINrnONS 

*'Act" means the Federal Crop Insirrance Act, as amended (7 U.S,C, 150i cLscqO- ' 

"Actuarial data master file" means the hard copy and EDP compatible mfonnation disnibuted 
.* by FQC that contains premium rates, program dates, and related infoimarion concerning thccriDp 
insurance program for a crop year. , 

"Additional coverage" means a plan of crop insurance i?roviding a level of coverage equal to or 
greater than ^5 percent of die recorded or appraised average yield indemnified at 100 percent of 
the projected market price» or a comparable insurance plan as determined by FCIC 

" A&O subsidy" means die subsidy for the adminisurarive and operating expenses authorized by 
the Act and paid by 7QIQ on behalf of the producer to the Company, 

• * ' ' ' 

. "Administrative fee*' means the processing fee ilie policyholder must pay in accordance witli the 
"^ Aa and 7 CJJt chapter IV.. 
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"Agency" means ihe person or entity with a coriiract or agreement wi± .the* Company or its 
\} MGA to sell and service eligible crop insurance contracts under the Federal crop insurance 

program. " " 

"Agent" means an individual licensed by the State in which thcagent does business under 
connacr with a Company, its managing general agent, or any other entity, to sell and service 
eligible crop insurance contracts. 

"Agreement" means this Standard Reinsurance Agreement, all Appendices, all referenced 
documents, including Manual 13 and the Approved Manual 14: 

"Annual Settlement" means the settlement of accounts between the Company andFQC for the 
leinsuiance year^ beginning wi± ±e February monthlytransacdon cutoff daie follpwing.the 
•reinsuiajice year and continuing monthly thereafter as necessary, 

" Approved Manual 14" means the Guidelines and Expectations for the delivery of the Federal * 
Cropinsurance Program (Manual 14) as it exists 30 days prior to the date on which the Plan of 
ppcration must be submitted to FCIC with respect to such reinsurance year, 

"Billing date" means the date specified in the acmarial data master file as the date by which 
policyholders are billed for premium due on eligible crop insurance contracts. 

) "Board" means the FCIC Board of Directors. 

**Book of business" means the aggregaiioii of all eligible crop insurance contracts in force 
between the Company and its policyholden that have a sales closing date within the reinsurance 
year and axe eligible to be reinsured under this Agreement 

• ■ "Cancellation date" means the date by which the Company or policyholder must notify the odicr 
that coverage under an eligible drop insurance contract issued by the Company is canceled for a 
succeeding crop year. The day following this date is considered as the date a contiauous eligible 
crop insurance contract carried over from the previous crop year is renewed for the subseqiient 
crop year, . ' -. 

•1 
"Carryover crop insurance contract" means eligible crop insurance contract that has been in 
force for at lesist one crop year term and continues in force for another crop year term after the 
cancellation date. 

"Catastrophic risk protection (CAT)" means an eligible crop insurance contraci that is in 
■ accordance with section 508(b) of the Act 
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" Cede" means to pass to FQC all or pan of the net -book premiuni and associated li^bili-ry for 
ultiniate net Josses on eligible crop insurance contracts vvrinen fay a Company under this 
AgreemenL 

"Glaims-'supervisor" means any person having immediate day-to-day supervisory control (e.g., 
assiening and reviewing woric of Company employees, or exercising appropriate management of 
connactors) over the activities of loss adjusters or other persons who determine whe±cr an 
indemnity will be paid and the amounL 

''Code of Federal Regulations' (CFJl.)" ineans the code published annually in accordance with 
the Federal Register Act (44 U.S-C, chapter 15) by the Office of the Federal Register that 
contains each published Federal reguladon of general applicability and legal effect 

'*Compan y" means the private insurance Company named on this AgreemenL 

"Company payment date" means the last business day of the inontL 

"Competing agency" means an agency selling or servicing any eligible crop insurance connactin 
any county (including ail coiindes adjoining such county) in which anodicr .agency-has sold oris in 
the process of selling any eligible crop insuiance contract 

"Contract change date" means the date specified in the crop insurance contraa by which FQC 
tnust publish ail changes to the crop insurance contract in order to make such changes binding on 
the Federal Crop Insuiance Coiporation, the Company; and the policyholder. 

**Crop insurance contract'? means an agreement (with the terms in effect as of the contract 
change date) to insure the insurable interest of an eligible producer in a single crop in a single 
county as provided by the appEcarion, the General, or Common Crop Insurance Policy, the Crop 
Endorsements, -the Basic Provisions, the Crop Provisions, the Special Provisions, the Camstropbic 
Risk Piotecrion Endorsement, as applicable, ±e Actuarial Table, and any other instrument or 
endorsement as approved by FCIC, 

■"Data Acceptance System (DAS)" means the EDP system that receives,* and -accepts oriejccts 
the Company submitted data upon which all payment to FQC and the (^mpany are based 
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^Electronic data processing (EDP)" means die electronic process by which informarion is 
digitally transferred, used, and stored 



"Electronic fund transfer (EFT)" means the process by which funds aie electronicaUy 
transfeiTcd between FCIC's account and the Company's account 
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"Eligible crop insurance contract'' means a crop insurance contract that is sold an'd serviced 
consistent with the Act, 7 CF.R, chapter IV, FCIC approved regularions and procedure, at 
applicable rates,. tenns,-. and special conditions; having a sales closing dare within the reinsurance 
yeai; to an eligible producer, covering a crop in an area approved by FCIC; -and on forms 
' approved in writing by FCIC. 

"Eligible producer" means a person who meets all the condidons for eligibility specified in 7 
. C.F-R. chapter IV, 

"Employer identification number (EXN)'* means the idendfication number for ap.lndividual, 
business entity, or a foreign entity obtained from the Internal Revenue Service pursuant- to section 
6109 of the Internal Revenue Code of 1986. 

"Federal Crop Insurance Corporation (FCIC)" means the whoUy-ovoied government 
Corporation within the United States Depanment of Agriculture authorized to carry out all • 
actions and programs authorized by the Act • 

"FCIC payment date" means the first banking day following the 14th calendar day after FQC 
receives the monthly summary or annual setdcmentrcpon and supporting data from rhc Company 
upon which any payment is based- . • 

"Group risk- plan (GRPJ" means crop insurance coverage based upon the average yield realized • 
by a group of producers as determined by FCIC. 

"Insurable interest" means the portion of an insured crop a person has at risk in the event of an 
insurable loss, * 

-"Insurance Plan" means the type of insurance coverage provided on a crop. For example, a 
crop may be insured under the GRP plan, a revenue insurance plan, or a guarantccd-yield plan. 
Differences in levels of coverage do not create different plans, 

"Limited coverage" means an insurance plan offering coverage -that is equal to or greater than . 
50 percent of the recorded or appraised average yield indemnified at lOO'percent.of the projected 
market price but less than 65 percent of the recorded or appraised average yield indemnified at 
100 percent of the projected market price, oar a comparable insurance plan as determined by FCIC 

* "Loss ratio" means the ratio calculated by dividing the ultimate net- loss by the net book 
premium, expressed as a percentage. For example* the ratio of $1 ultimate, net loss to 50 cents • 
net book pxtmium would be expressed as 200 perceuL 
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"Managing general agent (MGA)" is ain entity thar meets the definition of managing general 
agency.under the laws of the State in which it is incorporated, or in die absence of such State law 
or regulation, meets the definition of a managing general agency in the National Association of 
bsurance Commissionen* Model A.ct 

"Manual 13" means the Data. Acceptance System HandbcwDk for the reinsiirancc year for which 
this Agreement is effective, 

"Net book premium" mcans-the total pxtminm calculated for .all eligible crop insurance 
connacts, less A&6 subsidy, cancellations, and adjusnnents, 

. *Terson" means any individual or legal entity possessing-±e capacity to contract 

"Plan of Operations" means the information and documents required from the Company under 
Appendix 2 of this Agreement 

"Policyholder^' means an eligible producer who has been issued one or more eligible crop 
• * instirance contracts, 

^Troducer premium" means thatpcraon.of the FQC approved insurance premium for the risk 
of loss that &e policyholder must pay.' 

"Records" means original documents, including bridal signed documents that may have been . 
recorded, copied, or reproduced in the original form by any photographic, photostatic, microfilm, 
microcard, miniature phocograpiiic, optical disk, electronic imaging* electronic data processingt or 
clearonically transmitted facsimile technology:. Enmdcd, That any signamrc contamed'on the 
original is preserved 

'^Reinsurance account" means an account maintained by FCIC by which a portion of the " 
Company's underwriting gains may be held for future distribution. 

"Reinsurance year" means the period from July 1 of any year through June 30 of the following 
year and identified' fay reference to the year containing June, All eligifale crop insurance contracts' 
;^with sales closing dates within the icinsurance year aie subject to the terms- of the Agreement 
applicable to that reinsurance year. 

"Retained" as applied to ultimate net losses, net book premium, or book of business, means the 
remaining liability for ultimate net losses and the right to associated net book piemiums after all 
reinsuiancc cessions to FGC under, this Agreement 

"Revenue insurance" means plans of insurance providing* protection against loss of income 
which axe designated as such by FCIC 
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"Risk subsidy" means that portion of thtPaC approved insnraiice premiuin for the- risk of loss 
paid by FCIC on behalf of the policyholders. 

"Sales closing date" means the date established by FQC as ±e last date on which a producer 
may apply for an eligible crop insurance contract on a crop in a specific county. 

"Sales supervisor", means any person having immediate or day-to-day supervisory control (e.g-, 
assigning and reviewing work ol Company employees or exercising appropriaie management of 
contractors) over the activides of sales agents, compering agencies or sales agency employees on 
behalf of the Company. 

^'Satisfactory. performance record" means a record of performance that demonstrates 
substanrial conformiiy with all requirements of this Agreement' The Company or its MGA, if 
applicable, shall be deemed to have a sarisfactory performance record if any deficiency was caused 
* by circumstances beyond its control and where, as soon as it was made aware of the defidcacy, 
it took dmely and appropriate corrective action. Material miscondua on the part of any 
employee, agent, loss adjuster, or any other contractor will not be considered as a deficiency 
beyond its control. Nothing contained herein affects *the Company's liability under any other 
provision of this Agreement. Continued failure to mectrequirements of the Agreement is a 

significant factor considered in determining satisfactory performance. 

J, 

"Social security number" ("SSN") m^uis the identification number provided l6t an individual 
by the Social Security Administration* and may be the tax identificarion number (TIN)^ 

"Transaction cutoff date" for weekly data leponing is 6 p jn. central time on Saturday of each 
week. The transaction cutoff date for the monthly sximmaiy reports is 6 pan. central time on the 
Samrday occurring within die fmi full week (i.e„ Sunday through Sannday) of the month, 

"Ultiniate net loss" means the amount paid by the Company under any eligible crop insurance 
contract reinsured under this Agreement in sctdement of any claim and in satisfaction of any 
judgment or arbitration award rendered on account of such claim, less any recovery or salvage by 
the Company. Ultimate net loss may include interest and policyholders court, costs related to the 
eligible crop insurance contract provisions or procedures that arc contained in a final judgment 
against the Company by a court of competent jurisdiction if FCIC deiermines: (1) tiiat such 
interest or coun costs resulted fintn ±e Compan/s substantial compliance with FCIC procedures 
or insxractions in the handling of the claim or in the servicing of the policyholder or that die 
actions of the Company were ia accordance with accepted loss adjustment procedures; and (2) 
that the award of such interest or court costs did not involve negligence or culpability on the part 
of the Company. Ultimate net loss may also include interest or poHcyholdcfs court cojsts itlsied . " 
to the crop insurance provisions or procedures that are included in the serdemerit of any claim if 
FQC, in addition to the determinations ipcluded above, is advised of the terms of and die basis 
for the settlement and determines that the settlement should be approved. Under no circumstance 
are any punitive or consequential damages included in the calculation of ultimate net loss. 
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"Undenmting" means the acceptance oriejeccion of individual insurance risk, and detexmining 
, the amounts apd the terms by which the Company will accept the risk for an eligible crop 
insurance concracL 

^Underwriting gain" means. the amoiani by which the Company's share of retained net book 
' premium exceeds its retained ultimate net losses. 

"Underwriting loss" means the amount by which the Company's share of retained ultimaie net . 
losses exceeds its retained net book premium. * 

SECTION IL REINSURANCE 

A. Gfeneral Terras 

L . .. Only eligible crop insurance contracts wiH be reinsured and subsidized under tiiis 
AgrecmcnL 

.2. Except as specified below, the Company must ofEer all approved plans of insurance for 
. . ■ all approved crops in any State in which it writes an eligible crop insurance contraa 
and must accept ajiid approve all applications from all eligible producers, Thz 
Company may not cancel the crop insmrance contract held by any policyholder so long 
. as the policyholder remains an eligible producer and the Company continues to wriir 
eligible crop insurance coniracis within the State'. The Company is not required to 
offer such plans of insurance as may be approved by FQC under the authority of 
secrion 508(h) of the Act However, if the Company chooses to offer any such plan, it 
must offer die plan in all approved states in whidi it writes an eligible crop insurance 
contraa and it must comply widi all provisions of tiiis paragraph as to such plan unless 
the Board determines that a separate and complete feinsuxancc agreement wOl be 
issued for the reinsurance of such plan. 

' 3. In exchange for the leinsuiancc premiums provided by the Company pursuant to this 
Agreement, FQC will provide the Company with reinsurance pursuant to the 
provisions of this Agreement 

4. All eligible crop insurance contracts leinsmed and subsidized under this Agreement 
must conform to the regiilarions published at 7 CFJL, chapter lY or as. approved in 
wriringbyFCrC 

5. FCIC will not pixivide reinsurance,- A&O subsidy, or risk subsidy for any eligible or 
ineligible crop insurance conuact that is sold or serviced in violation of the terms of 
this Agreement, 7 CJF,Rm chapter IV, FCIC approved procedures or any wrinen 
instrucdonsof FCIC 
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6. No porrion of the net book premium or the A&O subsidy may be rebated in any forrn 
to policyholders, except as authorized by the Act and approved in writing fay FQC 
Nei±er the Company nor its agents shall assess service fees or additional charges on 
eligible crop insurance contracts reinsured and subsidized under this Agreement 

■ except as authorized by the Act and appoved in writing by FCIC. 

7. Only the amount of net book premium authorized by FQC in the approved Plan of 
Operations may be reinsured and subsidized under this AgrcemenL .Whenever the 
Company reports an amount of net book premium greater than FCIC authorized as the 
maximum reinsorable net book premium, FCIC may, at its sole discreriont cause the 
net underwriting gain or loss for all States a^ defined in section ILD,3. payable to or * 

• by the Company id be reduced according to the ratio of the excess net book ptrmium. 
to the total reported net book .premium. The c^xcess will then.be"ieinsured under this 
Agreement The Company agrees to pay FQC an additional reinsurance premium 
equal- to 5 percent of the excess qet book premium whenever this provision applies, 

S. To'be eligible for an Agreement, or continue to hold an Agreement: 

a. The Company must have adequate financial resources at the beginning of the 
reinsurance year as required by 7 C JJl. paij 400, subpan L. If at any rime 
during the reinsurance year the Company '.no longer has adequate financial. ^ 
resources, die Company must timely obtain such resources, 

b. The Company, and any managing general agent that it appoints or proposes to 
appoint must: 

i Have a satisfactory perfonnancc record; 

iL Have the necessary organization,, experience, accouiiting and operational 
controls, and technical skills ta fulfill its obligations imder the Agreement, 

or the ability to obtain them; 

1 ^ ■ • 

iiL * Have the necessary equipment to fulfill its obligariotis under the 

Agreement, including, but hot limited to, EDP resources and fariliries or 
the ability to obtain such equ^imcnt; and ' ■ ' 

iv. Perform under a written contract or agreement with each other. 

B. Proportional Reinsurance 

Wthin each State, the Company, in acconlancc with its Plan of Operations, tnay designate 
* eligible crop insurance contracts to a: (1) Assigned Risk Fund; (2) Developmental Fmd; 
or (3) Commercial Fund 

t ; , 
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1, 'Assigned Risk Fund 

au The Company may designate eligible crop insurance contracts, including -those 
previously designaisd to a Developmental Fond, that have an aggregate net book 
premium not greater than the maximum cession limits specified in section • • 
ILB,Ld. to the Assigned Risk Fund for each State. The Company must retain 
20 percent of the net book premium and associated liability for ultimate net 
losses on these desipated eligible crop insurance contractSt except as provided 
in sections E.B,l.c. and ILB,4. The liability for ultimate' net losses not'Tctaincd 
• by the Company within each State will be ceded to FQC in exchange for an 
equal percentage of the associated net book premium included in ±c Assigned 
Risk Fund in that State. 

b. :.* The Company must designate eligible crop insurance contracts to the Assigned 

Risk Fund not later than the transaction cutoff date for the week including ±e 
30th -calendar day after the sales closing date for the eligible crop insurance - 
contract unless: 

L FCIC determines that conditions exist that would permit the policyholder 
to plant crops that are alternatives to the crops listed on the application- for 
insurance, or there are eligible crop insurance contracts transferred from 
the Farm Service Agency after the sales closing date. The Company may ' 
designate such aliemativc or transferred crop insurance contracts to the 
Assigned Risk Fund not later than the transaction cutoff date for ±e week * 
■ containing the 30ih calendar day after the. acreage reporting date; or 

il FCIC approves a written agreement for limited or additional coverage 
contracts of insurance* after the sales closing date. The Company may 
designate such eligible crop insurance contracts to die Assigned Risk Fund 
not later than the transaction cutoff date for the week contsdning the 30th 
calendar day after FQC approval 

c. Unless otherwise specified in the Agipement, in the event the aggregate net book 
premium for all such eBgible crop insucrance contracts exceeds the maximum 
allowable cession for any individual State, ±e amount ceded for each eligible 
crop insurance contract in such State will be reduced pro-rata to the maximum 
allowable cession for that State, The net book premium and associated liability 
for ultimate net losses that exceed the maximum allowable cession for an 
individual State will" be placed in the appropriate Developmental Funds for that 

■ -• State on a pro rata basis, 

d. The Assigned Risk Fund maximum cession limits for each State are: 
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Maximuni 




Maximum 


Siai£ 


Cession 


State ■ 


Cession 


Akbama' 


• 50% . • 


Montana 


75% 


Alaska 


75% 


Nebraska 


20% 


Arizona 


55% 


! Nevada 


. 75% 


Arkansas 


50% 


New Hampshire 


10% 


Califomia 


20% 


New Jersey 


50% 


Colorado 


20% . 


New Mexico 


55% 


Connecticut ■ 


35% 


New YorJ: 


40% 


t)elawarc 


'30% 


Norrh Carolina 


20% 


Florida 


40% 


North Dakota 


45% 


Georgia • 


75% . 


Ohio 


25% 


Hawaii 


10% ■ 


■ Oklahoma 


50% 


Idaho 


45% 


Oregon 


30% 


niiT^ois 


. 20% 


Pennsylvania 


■ 25% 


incfiana 


20% 


Rhode Island 


75% 


Iowa 


.. 15% 


South Carolina 


55% 


Kansas 


20% 


South Dakota 


30% 


Kentucky 


25% 


Tennessee 


35% 


Louisiana 


50.% . 


Texas 


75% 


Maine 


75% 


Utah . . 


75% 


Maiyland ° 


. 20%- 


Vermont 


15% 


Massachusetts 


45%- 


Virgima 


30% 


Nficfaigan 


50% 


■ Washington 


30% 


h^jxacsota. 


20% 


Wesi'N^ginia 


75% 


Mssis:app. 


50% 


"Wisconsin 


35% 


Missotzd 


20% 


Wyonmig 


35% 



e, . M cHgibk crop insirajocc contracts, kcludmg CAT^ 

and all other kisuraiicc plans, that are designated to the Assigned Risk Fund will 
•be placed in a single fund in each state, which is shown undar "B" in sections 
EC and D, .-. 

2. Developmental Funds 

* a. The Company may designate eligible crop insurance contracts to any of three 
Development Funds as follows: 

' FundC CAT; ' 
Fund R Revenue insurance plans; or 
FundB All other nop insurance plans. 
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1^1 b. If the Company declares m its Plan of Operations that it will forgo the use of the 

Commcicial Fund in all States, then ail eligible crop insurancepolicies not 

designated to the Assigned Risk Fund will be placed in the appropriate 
Developmental Fund 

V 

c. Designations, to Developmental Funds must be made: 

L For carryover crop iiisuiance contracts insured with the Company the 
previous year- that have contract change dates -occuniiig on or-^fter July 1, 

not kter than the transaction cutoff date for the week containing the 30th 
calendar day after the coniract change daie for the applicable crop and 
insurance plan for each reinsurance year; 

iL ^ For carryover crop insurance contracts insured with the Company the 
previous year that have contract change dates occurring before July 1, not 
later ±an. the transaction cutoff date for the week containing August V of ' 
thercinsuiancc year, and 

. nL For all other eligible crop insurance contracts, not later than the transaction 
cutoff date for the week containing the 3Qifa day after the sales closing date 
for the eligible crop insurance contract 

■^ d. The Company must retain at least 35 percent of the net book premium and 

assodaicd liability for ultimate net losses on eligible crop insurance connacis 
placed into each of the Developmental Funds within each State, The Company 
may retain a greater percentage of the net book premium and associated liability 
for ultimate net losses within any State whenever it desi^aies percentages . 
greater than 35 percent in its Plan of Operations' for any leinsurance year. Such ■ 
percentage designations must be in 5 pcicent increments. Tie three 
Developmental Funds' letcnrion percentages may differ within a State, The 
' liability for ultimate net losses not retained by the Company widiin each State 
• will be ceded to. FCIC in exchange for an equal percentage of the associated net 
book premium included in the Developmental Funds in that State. * 

3". CommcrriaJ Fund? ' 

a. Ajiy eligible crop insurance contract not designated by the Company to the 

Assigned Risk Fund or a Developmental Fund will be placed in one of three 
Commercial Funds as follows: ■ 

. FundC CAT; 

FundR Revenue insurance plans; or 
FundB All other crop insurance plans. 
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b. ■ The Company must retain at least 50 percent 'of the net book premium and 
associated liability for ulrimaie net lo^iti on eligible crop insurance contraos 
designated to each of the Commercial Funds within each State. The Company 
may retain percentages of the net book premiums and associated liability for 
ultimate net losses within any State whenever it designates percentages greater 
than- 50 percent in its Plan of Operations' for any reinsurance year. S uch 
percentage designations must be made in 5 percent incrctncnts. The three 
Commercial Punds' retention percentages may differ within a State.. The liability 
forulthnate net losses not retained by the Company within-each State will be 
ceded to FCIC in. exchange for an equal percentage of the associated net book 
premium included in the Commercial Funds in that State. 

4. . Company Minimum Retention 

a. After all piroporrional reinsurance cessions under this Agreement, the' Company 
must retain a percentage of net book premium and associated liability for 
ultimate net losses that equals or exceeds 35 percent of its book of business. 
However, if more than 50 percent of the Company's book of business is in the 
Assigned Risk Fund or the Company designates eligible crop insurance contracts 
only to the Assigned Risk Fund and Developmental- Funds, die Company must 
retain a percentage of net book premium and associated liability for ultimate net 
losses of at least 22 J percent of its book of business. 

b- In 'the event that the Company feils to retain the required rninimimi percentage of 
its book of business under this Agreement, die percent of net book premiums and 
associated liability for ultimate net losses for all' eligible crop insurance contracts 
included in the Assigned Risk Fund in ail States will be increased on a pro-rata 
basis- from the 20 percent retention stated in section ILB.li to the retention 
necessary to meet die minimum* retention stated in section ILB.4,a. 

C. Non-Proportional Reinsurance 

L ' Conipany*s Responsibility for Ultimate Net Losses " • 

»• 

The non-proportional reinsurance provided hereunder appHcs to the Company *s 
retained book of business in each individual Fund and State after proportional cessions 
under subsection IIJB, For each Fund and State, the Company's responsibility for 
ultimate net losses will be deierminedas follows: 

a. The Company will retain the following percentages of the amount by which its 
retained ultimate net losses in each individual State and Fund exceed 100 percent 
but arelcss than or equal to 160 percent of the Company's retained net book 
premium in that S'tate and Fund for the reinsurance year. 
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Q ■ • - (B) • . • (Q • (R) 

■ L ConuncrrialFund 50.0 percent • SO.Opcrceni 57-0*pcrccni 

iL Dcveloptnental Fund .25.0 percent • 25.0 percent 30.0 percent 

iii . Assigned Risk Fund 5.0 percent — • - - 

b. In addition jo the amount determined under section ECl.a^ the Company will 
-letain the following percentages of the amount by which its xetained ulrimaic net 
losses in each individual State and Fund exceed 1 60 percent but are less ±an "or 
equal to 220 percent of the Company's retained net book premium .in that State 
ajid Fund for the reinsuiance year. 

(B) (C) (R) 

i . Commenrial Fund 40*0 percent 40.0 percent 43.6 percent 

il Developmental Fund ' 20,0 percent *20.0 percent 225 -percent 

" iii Assigned Risk Fund • 4.0 percent " • — .• - - 

c. • In addition to the amounts determined under paragraptts ILCLa. and b-, the 

Company will retain the following percczrtages of the amount by which its 
retained ultimate net losses in each individual Statt and Fund exceed 220 percent 
but are less than or equal; to 500 percent of the Company's retained net book 
premium in th'at State and Fund for the reiE^urance year, 

^ ^ ) *, . . ' ' m (Q (R) ' 

' i Commcicial Fund 17.0 percent 17.0 percent 17.0 percent 

ii, Develqpmental Fund 11.0 percent. ILO.percent ILOpcrccn^- 

iii. Assigned Risk Fund 2,0 percent — — 

d. FCIC will assume ultimate net losses m excess of the Company 's retained 
ultimate losses as determined under paragraphs ILCLal, b„ and c. In addition, 
FQC will assume 100 percent of the amount by which the Company's retained 
ultimate net losses in each individual State and Fund exceed 500 percent of the 
Company's retained net book-premium in that State and Fund for the reinsurance .. 
year. ^ " 

D, Company's Retention of Underwriting Gain 

1. Theamountof underwriting gain retained by the Company win be calc^ - 
separately for each Fund within each State as folows: , 

a. When the loss rado equals or exceeds 65 percent but is less than 100 percent of 
the Company's retained net book premium^ in a Fund and State for the 
leinsurance.year, the Company will retain the following percentages of the * 
underwriting gain: 
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• 285 



t .. Case 1 :06-cv-01430-RMy-s Document 13-6 Filed 01/25/20^7 Page 40 of 59' 

^ • (B) ' (C).-' , (R) 

{ f I Comintnrial Fund 9.4.0 percent . 75.0 percent 94,0 percent 

iL Dcvdopmcnial Fund . 60.0 percent 45.0 percent 60,0 percent 

ill Assiped Risk Fund 15.0 percent - - - ' — 

b. In addition to the amounts of underwriting gain detemiined in the range of loss 
ratios under section IID.La., when the loss ratdo equals or exceeds 50 percent 
but is less than 65 percent of the Company's retained net book premium in a 
Fund and State for the reinsurance year, the Company will retain in that Fund 
and State the following percentages of the underwriting gain: 

(B) (C) . (R). 

i . Conuncrcial Fund 70.0 percent 50.0 percent 70.0 percent • 

ii Developmental Fund 50.0 percent 30.0 percent * 50.0 percent 

.iiL Assigned Risk Fund 9,0 percent — — ' 

c, . In addidon to die amounts of underwriting gain determined in the.range of loss 
\ . ratios under sections ELD. La. and b,, when the loss ratio is less than 50 percent 

of the Company *s retained net book premium in a Fund and Stare for the 
reinsurance year, the Coiiipany will retain in that Fund and State the following 
percentages of the undeiwiring gain: 

'"■). CB) . (Q . • (R) 

• • ' i 'Commercial Fund ILO percent 8,0pCTCcnt 11.0 percent 

iL Developmental Fund 6,0 percent • 4.0 percent 6,0 percent 

iii' Assipcd Risk Fund 2.0 percent — — 

2. The underwriting gain or loss for each individual Fund will'be totaled for each State to 
determine the net underwriting gain or loss for that State. 

3. The Company's net underwriting gain or loss will be determined- by totaling the net 
underwriting gains or lossts for all-States. Any net underwriting gain will be paid by . 
FCIC to Ae Company at annual se.tdement except as provided in section ILD.4. Any- 

. ,, . , net underwriting loss of the Company will b? paid to FCIC by the Company with each 

monthly summary report. 

4. Reinsiirancc Account 

a. AH calculations described in this section arc only applicable to the annual 

setdemenL The balance in the Company's reinsurance account is subject to the 
provisions of section V.U. 
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b/ If ie Company's overall gain for all States in* any reinsurance year exceeds 
17.5 percent of its retained net book premium for that rcinsuiance year, 
60'pcrcenr of the amount above 17,5 percent will be held by FQC in a Company 
reinsurance account 

c. If the Company xeiains an overall loss or an overall gain less than 17 J percent of 
its retained net, book premium in any reinsurance year, any balances in die ' • 
Company's reinsurance account will be paid to the Company to the extent 
needed to obtain an overall gain of 17.5 percent of retained net book premium, 
or a lesser amount if the balance in the account is not adequate to achieve this 
percentage, 

d. . Except only for those funds that are the subject to the provisions of secdon VX 

or to lirigarioh or arbitrarion between the Company and FCIQ or set-off in 
accordance wi± sccrion V.U-, funds fironi a leinsurancc year thai have been 
placed -in this account for any one reinsurance year will be retunied to the - 
Company 2 yean after the first annual sctdcment for such leinstnnance yean • 
Payments will be made on a first in, first out basis. (For example, any balance 
remaining from the 1 998 reinsurance year will be paid in February 20010 

e. In the event of lenninadon or nonrenewal of this Agreement, balances in the 
leinsurance account will be paid, less those funds "that are subject to a claim by 
FQC as follows: 

i If terminated by the Company, 50 percent of the balance will be paid at the 
date of the annual setdement that would have occurred for the first 
. reinsurance year after tennination, and 50 percent will be paid 1 year later, 
provided nci±er the Company nor any other company associated with the 
Company (as determined by FCIQ has applied for reinsurance under the 
AcL 

iL Whenever FQC Terminates this Agreement or docs not renew this ' 

Agreement or offer any isiabsequent Agreement, any lemainitig balance shall 
• be paid 1 year' after the first annual scniemcnt of the reinsurance year 
icrminaxcd. " 

£ ' Notwithstandingany provision ofanyearHer Standard Reinsurance Agreement, 
•any balance in the reinsurance account accumulated from the 1997 orprior 
reinsurance years will be paid out in accordance with section JL^A. This 
- provision will be implemented at the dmc of the annual setdement for the 
Agreement in effect for ±e 1997 reinsurance year. No inteicsi will be paid on 
.. ^uch amounts. 
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E- Cominerdal Reinsurance 

The Company may reinsure commercially its liabiliiv for uldmaie- net losses Ttmaining- after 
.'all cessions under this AgreemenL When commercial reinsurance is required in order for the 
Company to meet the Standards for Approval (7 CF.R. pan 4O0. subpart L), the Company 
must describe in the Plan of Operations its commercial .reinsurance plan and provide the ■ 
documentarion required by FOfC id assure that the potential liability for.picmiums retained 
after such commercial reinsurance meets the requirements contained in the Standards for 
Approval 

■ SECTION m SUBSIDIES AND ADMINISTRATIVE FEES 

A FQC will provide risk subsidy and A&O subsidy on behalf of producers as follows: 

L Risk subsidy shall be- determined as provided by the Act and will be provided to the 
Company 'on the monthly summary lepoa 

. " 2- A&O subsidy for eligible crop insurance conuacts will be determined as sefforth 
below and will be paid to the Company on the monthly suirunaiy repon after'the 
Company -submits; and FCIC accepts, the infoimaiion needed to accurately establish 
the premium for such eligible crop insurance contracts. . Norwithscanding the 
•provisions of this section, under no circumstances will A&O subsidy be paid m excess 
•-"■'> of the amount authorized by -statute. 

a.. For any eligible CAT crop insurance comiact, percent of net book premium,' 

b. For revenue insurance plans that can not increase liability whenever the maricec 
price at harvest exceeds the market price at the time of planting, 27-0 percent of 
• the net book premium attributed to such eligible crop insurance contracts, not lo 
' exceed the amount that would have been paid had each eligible producer 
purchased limited or additional coverage under an insurance plan that insures 
loss of individual yield 

• c, • For revenue insurance plans that can^increase liability whenever the- market price 
at the time of harvest exceeds the market price at the time of planting, 23*25 
percent of the net book premium attributed to such eligible crop insurance, 
contracts, . 

. d- For eligible crop insurance contracts that provide coverage under the GRP, 25.0 
percent of the net book premium attributed to such eligible crop insurance 
contracts- r ' 

e. For limited or additional coverage not included in sections EL A.Z b., c, and d, ' 
. 27,0 percent of net book premium attributed, to such eligible crop insmance 
contracts. 
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^^ \ L The amounts payable under secddns ni.A.2.b., c., dL, and e,, will be reduced by 

\ } the amount of administradve fees applicable to such policies retained by the 

, Company. 

■ * g. If the amount of A&O subsidy payable to the Company f6r any limited coverage 
eligible crop insurance contract is kss than the.adminisirative fee retaiaed by the 
Company on such contract, the administrative fee will be consideied payment in 
full for the A&O subsidy on such contract 

B. The Company shall collect administrarive fees from producers and may retain only such 
amounts as set forth herein: 

1. For CAT, $50 for eacfa^eligiblc crop insurance contract, not to exceed S200 per county, 
and S60O for all counriescombinedfor each eligible producer. The Company shall ' 
retain not more than $ 100 per county for each eligible producer as compensatioti far 
the costs of selling and servicing the eligible CAT crop insurance contracts. In the 
event ±c eligible producer is a limited resource farmer as defined in the regulaiionSt 
the Company shall submit the required evidence to FQC and FCIC shall pay the 
. Company the appropriate fee on the monthly summary ieporL 

' 2. ' For limited coverage^ $50 per eligible crop insurance contract, not to exceed S200 per 
county and $600 for all coundes combined for each eligible producer. The Company 
''' I shall.retain not more than'SlOO per county for each eligible producer. Any fees 

^ • ' retaiaed by the Company will be offset against the A&O subsidy. 

3. For addidonal coverage, 510 per eligible ..crop insurance contract to be paid to FCIC 
by the Company. 

C The amount of A&O subsidy may be adjusted to a level that FCIC determines to be 

equitable if issuing or servicing eligible crop insurance contracts involve expenses that vary 
significantly from the basis used to determine the A&O subsidy under this section; Eamdcd: 
* That such A&O subsidy does not exceed the maximum amount specified by statute. 

D. . In the event the Company deicrmiacs that it can dcHvcr eligible crop insurance contracc for 
Itss than the A&O subsidy paid under this section, it may apply to FQC for approval to 
reduce the amount of producer premium charged to policyholders by an amount 
corresponding to the value of the 'efficiency. 

E- . With the exception ofraisins^ the Company may not submit estimated data for the .purpose 
of .establishing premiumvliability, or indemnity. For raisins, the Company may submit 
- ■ estimated reports not to exceed 2 tons per acre, which will be used to determine the 

estimated A&O subsidy for eligible raisin crop insurance contracts. In the event the actual 
raisin net book premium is less than this estimate, the Company will include the excess A&O 

t 
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^-^s, subsidy as an amount owed to FCIC in the first monthly summary rcpon after the acmal 

i^ > . raisin tonnage is known. Interest on this amount, at the rate set forth in section V.C2, 

. calculated from the date of payment by FCIC to the date bf the monthly summary report* 
upon which the actual tonnage is reported, must be included as an amount owed to FCIC 

R The billing statement provided to the policyholder will contain the following infonnarion: • 
L The total premium calculated by adding 2 and 3 below; 

2,. The risk subsidy and A&O subsidy paid or provided by FCIC to the Company on 
behalf of the policyholder; and 

3. The amount of premium and any administmdve fee$ due the Company finom the 
policyholder, 

Q. All data on which liabilities and premiums are based must be reported by the Company and 
accepted by FCIC not later than the transaction cut-off date for the twelfth week after the 
. week that includes the latest acreage fcponing date specified in the acmaiial data, master file 
for any eligible crop insurance concact insuied by the policyholder,' The A&O subsidy for 
eligible crop insurance contracts under this Agreement will be reduced if the ^^^ are 
delayed, unless the delay is caused in whole or in pan by FQC, as follows: 

( ) Data Received 

J>w\j\7 Weeks . ' . Reduction 

13lii through 15ifa 1^ percent 

16iii through 17± 3.0 percent 

ISriiormore 4«5 percent 

H* - No A&O subsidy for eligible crop insurance contracts under this Agreement will be paid if 
tiie agent or loss adjuster SSN is not submitted and accepted by FCIC 

L A&O subsidy win be paid to the Company beginning with the October monthly siunmaiy 
. . ■ report. It wiH be paid in one installment based on the dsita obtained from accepted aatage 
reports (preliminary tonnage lepon for eligible raisin crop insuiance contracts) in 
accordance with proccssiQg provisions contained in .Manual 13^' 

SECTION IV, LOSS ADJUSTMENT EXPENSES 

A. For eligible CAT crop insurance connactSt FCIC wiH pay to the Company an amount equal 
/ to 4-7 percent of the total net book premium for eligible CAT crop insurance contracts 
computed at 65 percent of the recorded or appraised average yield indeiiinified at 
100 percent of the projected market price, or equivalent coverage, for loss adjustment 
■ expense. The loss adjusnnenc expense specified in this section wOl be included in the 
I ' \ .. monthly summary repon containing the data obtained from acreage reports that have met 

the processing provisions specified in Manual 13, In addition to the amounts stated in this 
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/"^^ subsection:- 






1. If the actual loss ratio on the Company's net book pitinium of all eligible CAT crop 
insurance contracts for-the reinsurance year exceeds 60 peicent but is not greater than , 
160 percent, TdC will pay to the Company, as loss adjustment expense, an additional 
0.017 peiccni of the net book premium on all eligible CAT oop insurance contracts 
reinsured' under this Agreement for each fuU point between a 60 peitrent and 

160 percent loss ratio. The loss adjustment expense payable to the Company imder' 
this paragraph will not exceed U percent Tlie loss adjustment expense payable to 
the Company under this paragraph for such eligible CAT crop insurance contracts shall 
be computed on premium determined at 65 percent of the recorded or appraised 
average yield indemnified at 1 00 percent of the projected market price, or equivalent 
coverage, * . 

2, -Jn addition tp the amounts stated in section IV^,!, if the actual hsz ratio on the 
Company's net book premium of all eligible CAT crop insurance contracts for the 
reinsurance year exceeds 1 60 percent but not greater than 260 percent, FCIC will pay 
to the Company, as excess loss adjustment expense, an additional 0.007 percent of tiie 
net book premium on ail eligible CAT crop insurance contracts reinsured under this 
Agreement for each full point between a 160 percent and 260 percent loss ratio. The ' 
excess loss adjustment expense payable under this paragraph will not exceed 

0.7 percent .The txctss loss adjustment expense payable under this paragraph for 
such eligible CAT crop insurance contacts shall be computed on premium determined 
at 65 percent of the recorded or appraised average yield indemnified at 100 percent of 
projected market price, or equivalent coverage. 

B. Loss adjustment expenses -under section IV. A. will be included in the monthly summary 
report that contains losses exceeding the thresholds specified in section FVjL and that meet 
the processing provisions specified in Manual 13, 

SECTION V. GENERAL PRO VISIONS ' 

A. Collection of Information and Data - 

The Company is required to collect and provide to FQC the SSN or ±t EIN as authorized 
and required by the Food, Agriculmre, Conservation, and Trade. Aa of 1990 (Pub* L 
101-624), and the regulations promulgated thereunder, as codified in 7 CPJL pan 400, 
subpart Q. 
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^. B. Reports 

L The Company must submit accurate and detailed contract data to FQC through the 
DAS in accordance with the requiremcnis of Manual 13, The DAS will only accept, 
and the Company will only be required to submi: data through the automated system 
for 3 years following the fiisi annual settlement for the reinsurance year. Settlement of 
claims still in lirigadon, arbirrairion, or any adminiscrative proceeding 3 years after the., 
first annual settlement for such reinsurance year must be reported to PCIC'and will be 
processed manually following final resolution of such action, 

2, All mpons submitted for reimbursement must be certified- by an authorized officer or 
authorized employee of the Qompany, The required certificarion statements ane 
contained Ln Manual 13. ■ . ' 

3. Failure of the Company to comply wi± the provisions of tiiis Agreement, including 
timely submission of the monthly and'annual settlement data and reports, or any. otiicr 
mpon required by this Agreement- does not excuse or delay the requirement to pay any 
amount due to FCIC by the dates specified herein. Failure of the Company to make 
payment in accordance with the provisions of this Agreement is a default of this' 
Agreement by the Company; In addition to the payment of applicable interest, such 
actions may be a basis to suspend or terminate this Agreciiient 

'^ \ 4, . Producer prcmiuras and administrative fees collected by the Company mtist be . 

* - "' reported on the monthly summary rcpon submiticd in riie ncxi calendar month after 

coUecrion, Producer premiums and administrative fees that are uncollected for each 
billing date must be reported by the Company on the monthly summary lepon for the 
month foDowing ±e month containing the billing date. 

5, All payments due FCIC from the Company will be netted on the monthly and annual • 
■setdcmcnt reports with amounts due the Company from FCIC Any amount due FQC 
. as a result of the netting effect must be deposited on or before the Company's payment 

date directly into FQC's account in the U, S. Trcasuiy by EFT. FCIC will remit 
' :. amounts due the Company by EFT on or before the FCIC,paymcm date. Any 

amounts due FCIC or the Company that .3re not timely remitted arc subject to the 
interest rate provisions contained in section V^ C, widi such interest accruing from 
the date such payment was due to the date of paymeiiL 

6. In the event that a payment would be due to the Company except for the erroneous 
rejection of data by FQC, the Company shall be entitled to interest accrued on these 

• amounts for the period of such delay, at the rate provided in section V, CI, 
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r^, 7, In addidon to the rcporring requirernents contained in Manual 13, the Company will 

^ ^ provide other, informarion relating to policies reinsured hereunder zs may be requested 

bypaC 

8. All payments and repons are subject to post audit by FQC in accordance with section 

C Interest 

1. Any interest that FCIC is required to pay.the Cpmpany under the terms of this 
Agreement will'be paid in accordance with the interest provisions of the Contract 
Disputes Act (41 U,S.C 601 £is£ji). 

2. Any interest that "the Company is required to* pay FCIC under the terms of this 
Agreement will be paid at the simple interest rate of 15 percent per annum-. 

3. The Company will repay widi interest any amount paid to the Company by FQC that 
FCIC or the Company subsequently, determines was not due. 

4. • FQC win repay with interest any amount paid by the Company to FCIC which FQC* 

subsequently determines was not due, 

; D* Escrow Accotint 

. L At" the Company's request, FCIC will allow the Company to establish an escrow 

account in the name of FCIC at a bank designated by the Company, and approved by 
FCIC, to reimburse the Company for payment of losses to eligible producen by the 
Company. The Company's bank must pledge collateral as required by 3 f C JJL 202 
in the amount determined by FQC The requirements for funding the escrow account 
and monthly balancing are contained in Manual 13 and the Escrow Agreement 

2. Any Company that elects not to unlize escrow funding will be reimbursed for paid 
losses validated and accepted on the monthly summary report ' - 

3- For the purpose of this Agreement, any loss will be considered paid by the Company 
when the instrument or document issued as payment of the indemnity has cleared die 
Company's bank account 

E. Form Approval 

The Company must submit for FQCs approval all forms incorporated by reference' uxto the 
eligible crop insurance contiicts reinsured under this AgrecmcnL Any such fonns must not 
be used by the Company until approved "or othexwisc authorized in writing by FQC 
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^•v F. Supplemental Insurance . • • 

f } 

1 . The Company must not sell any contract of insurance or similar inrotrment that may 
shift risk to or oth'emse increase the risk of any eligible crop insurance contract sold 
or reinsured by FQC , The Company must submit any contracts of insurance or 
similar instrinncnis to FCIC for review andapproval prior to selling them. FQC will 
not reimburse the Company for any loss occuuing on an eligible crop insurance 
contact if the Company sold a doniraa of insurance that FQC determines to have 
shifted risk to or increases the risk of such eligible crop insurance contract reinsured* 
under this Agrtemeni, or if the Company administers die contract of insurance in. a 
manner inconsistent with its subnussion and the FQC apppovaL 

2. The Company must maintain and make available to FQC the SSN and EIN and 
xmderwriting information pertaining ro any contract of insurance vvritten in conjunctira 
with eligible crop insurance contracts reinsured under this Agreement, including ±e 
contract number of the related eligible crop insurance contract 

G. Insurance Operations 

L Plan of Operations 



a. This Agreement becomes effective with respect to any reinsurance year iq)Qn . 

' ] approval of the Campany'sPlan of Operarions by FQQ The Plan of Operations 

^' •• ' must be submined to FQC by April 1 preceding the reinsurance year.. 

b. The Plan of Operations must meet the requirements and be in the fonnat as 
contained in appendix 1 

c. ■ The Company may submit a request to amend an approved Plan of Opcianoos at 

any time lo reflect changing business considerations and sales expectations. 
■ • Such amendments must be in writing and must be approved by FQC in writing 
before implementation- by the Company. The request wili be evaluated following 
the procedures applicable to a dniely filed original plan, except thai FQC will 
also consider whether FQC's.iisk 15 materially mocascd Requests for 
amendment where the risk has materially increased wiH only be considered if 
FQC, at its sole discretion, determines that its actions or those of USD A have 
substantially increased the risk of underwriiing loss on eligible crop insurance 
conmacts previously written by die Company, 

d- The Plan of Operations is incorporated in this Agreement by reference. Material 
failure to follow the Plan of Operarions may be a basis for FQC to terminate this 
AgreemcnL 
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\ ) 2. Genera] Openiions 

a. All eligible crop msurance contracts ttinsured under this Agreement must be sold 
by properly trained and licensed agents. Employees, agents, broken, solicitors, * 
or any other sales representatives of the Company.who quote premium rates and 
coverages or provide other inf onnanon in the sale of eligible crop insurance 
contracts to current or prospective policyholders must be licensed or certified in 
crop insurance if available, or in the property and casualty line of insurance if a 
crop insurance license or certificarion is not available* 

b. The Company shall not permit its sales agents, agency employees, sales 

. , supervisors, or any spouse or family member xcsiding'in the same household as * 
any such sales agent, agency employee, or sailes supervisor to be involved in any 
way wixh the following activities in any county or adjoining county wha^ the 
sales agent, agency employee, any competing agency or sales supervisor 
peiforais any sales functions: / 

i. The supervision, control, or adjustment of any 'loss; 

ii, A determination ofa claim or cause of loss; or 

f Y . iSt Verificarion of .yields for the purpose of establishing any. insurance 

coverage or guarantee, 

' c The Company shall not permit its claims supervisors or any employee, or 

contractor involved in the ^determination of the amount or cause of any loss to be • 
involved in any way wi± the sales of any eligible crop insurance contract in any 
■ county or adjoining county in wMch they perform any loss adjustment or daii^ 
services, 

d The Company shall not permit its sales agents, the ownei:s or employees of its 
sales agencies, its sales supervisors, orany spouse or family member residing in 
•the same household as any such person, to be involved in imdcrwriting any 
eligible crop insxffano: contract written by any suchpersoiL 

e. Any person employed by the Company for the general supervision of the cop 
insurance program in an area may supcrrisc activities associated with the general 
administration of the crop insurance program in that area, which mayindude 
training, servicing, underwriting, and loss adjusting- However, all quality control 
reviews must be conducted by objective and unbiased persons who were not 

involved in' establishing die guarantee or adjusting the loss, or the sales or 
supervision of sales for die policies reviewed 

f I • ' . ■ ' . 
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f^ ' f. The Company must verify all yields and other infcnnation used to establish ■ 

insuraiicc guarantees and indemnity payments in accordance m± the proceditres 
approved by FCIC, Guarantees must be verified in accordance widi the 
requiremenLS of the approved Manual 14 and applicable procedures. 

g. The Company must use crop insurance contracts, standards, procedures, 

methods,- and insmjcrions as issued or approved by FCIC in the sales, service, 
and loss adjusnnenr of eligible crop insurance conuacts. 

3, Ivlanaging General Agents 

If the Company will perform its responsibilities under this Agrcemem through a MGA, 
the Company must'ccnify to FQC in the Plan of Operations diat- such MGA is in M 
compliance wi± ihclaws and regulations of the State in which such MGA is 
incorporated or, in the absence* of such laws, and regulations, with the National^ 
Association of Insurance Commissioners' Model Act governing MGAs. 
') 
H. Access to Records and Operations 

Upon written request, unless otherwise authorized by the Manager of FQC, the Company 
must provide FQC reasonable access to its offices, penonnel (including agents and loss . 
adj.ustcn j, and all records that pertain to the business conducted under liiis Agreement at 
any time during normal business hours for the piirpose of investigation," audit or 
examihation, including access to records on the operation of the Company. The Company 
must designate in its Plan of Operations each location where records and" documents art 
retained. Records pertaining to premium or liability must be retained until 3 years aitcrtixe ^ 
annual settlement date for the respective reinsurance year, FQC may require on a 
case-by-case basis tiie Company to retain certain specified records for a longer period if it so 
notifies the Company in writing at any time before disposal of ±c record. The- Company 
should be aware thai the statute of limitations for bringing a suit for any breach of this 
Agreement is 6 yean. For the purpose of this section the term TCIC includes all U-S/ 
Govenmacnt agencies including but notlimited to USDA Office of .Inspector General, the 
General Accounting Office, and the Depanment of Labon 

I. Comipliance and Corrective Action 

1, The Company must be in compliance with the provisions of this Agreement, the laws 
and regulations of the United States, ±e laws and regulations of the States and locales 
m which the Company is conducting business under this Agreement, unless such State 
and local laws and regulations arc in conflia with this Agreement, and all bulletins, 
handbooks, insuuctions, and procedures of FCIC. 

' 2, The Company must cooperate with FQC in the review of Company operations. 
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f~^ 3. If PQC finds that the Company has not complied with any provision of this 

A|?reement, and the Company has not taJcen appropriate steps to correct the rcponcd 
act of non-compliance, FGC may at its discrerion, requiie that the Company take 
corrective action within- 45 days of the date of such written demand The Company 
must provide PQC with satisfactory documentary evidence of the coirecrive action 
taken TO address the xeported.act of non-compliance, 

4, Whenever an act or omission by the Company marerially affects the existence or ' 
amount of the indemnity or premium paid ^eluding but not limited to inconea APH 
calculations; improper adjustment of loss; sales agents or sales supervisors involved in 
■die adjustment of losses; failure to verify eligibility for insurance, acreage planted or 
prevented- from- planting, insurable shares, insurafale causes of loss, unit divisions, or 
nonstandard classifications) and FQC is able to determine the correct amount of 
indemnity or premium that should have been paid: 

a, FCIC shall require the Company to rcpon to FCIC through the DAS system ±e 
corron amount of indemnity or premiums, and 

b. FQC may require the Company to rcfimd any A&O subsidy that exceeds the 
amount the.Company was. enrided to receive. 

f \ 5. The Company provides valuable program delivery services for which payment is made 

in the form of A&O subsidy. FQC and the Company agree that FCIC is damaged by 
* a failure of *the Company to provide services or to comply with FCIC requiiements.and 
procedures and ±at ±c vaJue of such' service or failure to comply is. difficult to 
• determine because damages arc uncertain and the amount of services » failure to 
comply is difficult to quantify, FCIC and the Company agree that in view of the • 
diffibulty of determining the txzct value of each service, the amounts stated below arc 
• • leasdnable estimates ofthe value of such services* 

a. ' If the Company's loss adjustment performance and practices arc not carried out 

in .acconiance with this Agrccmeiit-arid FQC assumes the Company's loss 
adjusnncnt obligations, ±e Compgmy shall pay FQC an amount equal to 
10 percent of the net book premium on all eligible crop insurance contracts 
adjusted or readjusted by FQC 

b. If this Agreement should be terminated for cause, the Company shall pay FQC 
the equivalent of 1 percent of the net book premium for all eligible crop 
insurance conn-acts. 



c. In the cveni of the following failures to comply with the terms and conditions of 
this Agreement, the Company shall pay FQC as follows: * 



r **1 
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Por failure to follow approved .sales agent trainhg requfrcments contained 
in-Manual 14, 1 percent of the net book premium for eligible crop 
insurance contracts written by sales agenc not trained in accordance with 
Manual 14 if, for the pmposes of this subparagraph -only, the number of 
such sales agents exceeds 5 percent of all sales agents requiring training 



igi 



iL For faflure to follow approved loss adjusffiriraining. requirements contained 
in Manual 14, 1 percent of the net book premium for eligible crop 
insurance contracts adjusied by loss adjusters not trained in accordance 
with Manual 14 if, for tiic purposes ofthis subparagraph only, the number 

; of loss adjnsien exceeds 5 percent of the loss adjusters requiring Training; 
and 

iiL For fafluTC© follow approved quality control review requirements in 
• Manual 14, 1 percent of the net book premium for eligible crop insurance 
contracts not reviewed in accordance with Manual 14^ but which were 
required to be reviewed, if the number of reviews not performed exceeds 
5 percent of the number required. 

^-. d- . For failure JO follow FQC approved procedure that materially impacts ±e 

) \ . • . existence or amount of the loss, ihc Company shall pay to FQC 3 percent of the 

. ' . . ■ °*^ ^'oo^ prcniium of all eligifale contracts for which each feilure occurred 

e. The total amount payable under sections V. 1.5. c. and d. may not exceed 4 J 
percent of the net book premium on each eligible crop insurance contraa (or 
■ , which any payment is due FaC under sections V.I 5. cord. 

6. Any payment due from or paid by the Company under this section shall be in addition to and 

widiout prcjadice to any oflier rights of FQC, or the United States, if'thc deficiency in 
compliance' with terms and conditions of .this Agreement result from the Company's 
■violation of criminal or dvil false claims statutes; 

' 7, FQCitiay, at its solc.cpscTCtionJ waive, reduce or dckyrcpaymcnL 

8, Any amounts 4ue from or paid by the Company under* this section shall be paid by the 
Company to FdC on the next monrhJy summary or annual settlement rcpon after a 
final dctcrminadon by FCIC Any payment not timely paid will be subject to 
provisioris of section V,C. 

9. If FCIG collects any amount in accordance with section V, 1. 4. or VlS.z. or b., tbcn 
FCIC will not r&quiic die Company to pay any amount under section V, L 5.d on the * 

■| same eligible crop insurance contracts. 
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lO. Nothing in this subseciipn prevents FQC from colJecnng any amo-unts due under thi5 
subsection from' the Company and suspending or terminaiing this AgreemenL 

J. Suspension 

'^CLC may suspend this Agreement for cause due lo a marexiaJ failure to perform or comply 
with obliganons under this AgrcemenL If this Agreement is suspended for cause: 

h The suspension will remain in effect until FQC determines that- the Company has 
corrected the failurc and has taken swps to-prcyent its occurrence* 

2, \yhile suspended, the Company may not sell any new crop insurance contracts under 
tiiis AgrecmenL However, if required by FQC, Ae Company must service all eligible 
crop insurance contracts in effect at the time of the suspension- 
s' If the Company does not properly service existing crop insurance* contracts as required 
by section V JJ2, or has not corrected the failure within 45 days of the date the 
Company is notified of the suspension, this Agreement will automatically terminate at 
±e end of the reinsurance year. 

K. Tennination 

L FQC may terminate this Agreement for cause due to a material failure to perforai or ' 
comply witii obligations under this Agreement If this Agreement is terminated for 
• cause, FQC wiU not provide reinsurance for eligible crop insurance contracts issued 
.or renewed after the; date of the tennination, FQC will provide reinsurance for 
eKgible crop insurance contracts in effect as of the date of the termination tmtil th^ 
next cancellation date, 

. ' 2. _. If FQC terminates this Agreement for the convenience of tiip government, FQC will ' 
not provide reinsurance for any eligible crop insurance contract renewed or issu'ed 
after tiic date of ttrminarion, FQC will continue to provide A&O subsidy, risk 
subsidy, and reinsurance* to the extent allowed under this Agreement for- eligible crop 
insurance- contracts in effect as of tiie date of the termination until the next cancellation 
date. No additional damages or amounts will accrue to the Company* because of such 
termination. 

L. Disputes and Appeals 

1, • The Company may appeal any actions, finding, or decision of FQC under this 
Agreement in accordance with the provisions of 7 GJF.R, 400, 1 69, 
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2. FaCshaUgeneraJly issue a fulJydc)cuniemeddidsioiiwthin 90 days of ±e receipt of 
a nonce of dispute accompanied by all information necessary tp render a decision. If a 
• decision cannot be issued within 90 days FQC will, noriiy the Company within the 90 
day period of the reasons why such a decision cannot be issued and when it will be 
issued 

M. Renewal 

This Agreement will conrinuc in effect frora year to year with an annual renewal date of 
• July 1 of each succeeding year unless FQC gives at least 180 days advance notice in writing 
to the Company that the Agreement will not be renewed.. This Agreement will amomarically 
tenninaie if the Company fails to submit a Plan of Operations by the date such Plan of 
Operations- is due unless such other date is approved by FQC in writing. 

N. Appropriation Contingency 

The payment of obligations of FCIC under diis Agreement axe contingent upon the 
availability of appropriations. Notwithstanding any other provision of this Agreement, 
FCICs ability to sustain the Agreement depends .upon the FCICs appropriaaoa. If FCICs 
appropiiadon is insufficient to pay the 9biigairions under this Agreement, and FQC has no 
odicr source of funds for such payments, FQC will reduce its payments to the Company on 
' a prnrara basis or on such other method as determined by FCIC to be fair and equitable. 

0. Replacement 

THs .Agreement replaces any previous Standard Reinsurance Agreement bcrween FaC and 
the Company, except diat any obligations continmng under any previous Agreement will 
remain subject to the terms and conditions of such previous AgreemcnL 

P. Cut-Through and Preemption of State Law 

1, Whenever the Company and its policy issuing company, if applicable, arc unable to 
foffin their obligations to any policyholder by reason of a' directive or orier duly issued 
by any Department of Insurance, Commissioner of Insurance, or by any coun of law 

havingcompetent jurisdiction, orundcrsiniilaTautiiority of anyjmisdiction to which 
the Company is subject, all eligible crop insurance contracts affected by such dntcrive 
or order that are in force and subject to this Agreement as of the date of such inability 
or failnrc. to perform will be immediaiely transfeued to FCIC wirfiout further action of ' 
the Company by the terms of this' AgreemenL FQC will assume all ofaligarions for 
unpaid losses whether occurring before or after the date of transfer, and the Company 
must pay FQC all funds in its possession with respect to all such eligible crop . 
insurance contracts transferred including, but not limited to, premiums collected. The 
Company hereby assigns to FQC the right to all uncollected premiums on all such 
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policies. No assessment for any guarajijee funds or similar programs may be 
computed or levied on the Company by auy State for or on account of any prtraiums 
payable on eligible crop insurance contracts reinsured under tiiis AgreemenL • 

1 ■I^eirovisionsof7CJF.R.pan400,SHbpOTPpen2imng.topreemprionofStateor 
local laws or regulations arc speciiically incorporated herein and made a pan hereof, 

Q. Litigation and Assistance 

L llie Company's expenses incmicd as a iBsuli of litigation are covered by the A&O 
. " subsidyand the adminisErarivcfec paid by the producer for CAT coverage. FQChas 
no obligation to provide any other funds © reimburse the Company for litigation costs. 

2. FQCwiU also provide indcnrnificarion, as authorized by the Act, including costs and 

reasonable anoraey fees incurred by the- Company, that i?sult solely from enon or 
omissions of FCIC 

3. The Company may request FCIC to provitie non-moneraiy assistance,' including 
wimesses, documents, and direction or sack other assistance as FQC deems 

• "■■ I reasonable. FQC may, at its option, elea.to provide such assistance or it may elea to 

• V . ■ miervene in any legal action. The Company agrees not to oppose such parriciparion, 

•FCIC win only, agree to the Company's seqaest for litigation- assistance if the 
• Company: 






a. 



Immediately notifies FaC in willing of the requested action setting forth, the 
itasons such action would be in fee best interests of FCIC; 



b. Presents all legal argumcnrs favorable to its defense including thosn suecresied 
byFQQand . * 

c. Does not join' FCIC as a party to'tiie action unless FQC agrees in wiicaig to be 
joined as a party. . • " ' 

4.. FCIC will, at its sole discretion, deieimine if the requested action under this section 
will be ^ted. The criteria to determine such action will be whether spch action is in 
the best interest of FQC and the crop insurance program. 



-- PagB25>-- 



301 



^ Case 1 :06-cv-01430-RMJcKn Document 13-6 Filed 01/25/2007 . Page 56 of 59 



O 






"r 



R/ Suspension and Debarment 

Any person or business endty who has been debarred or suspended by FQC or any o±er 
U-S, Govenmcnt Agency, may not be used by the Company in any manner wincii involves 
perfonriance under this AgreemenL 

S. Member • Delegate 

No member of or delegate to Congress nor any resident coramissionCT will be admincd to 
any share or pan of this Agreement or to any benefit that -may arise dicrcfrom, except that 
'this provision will, not be construed © apply to a benefit findm this Agreement that accrues to 
a corporarion for its general bcnefiL Members of or delegates to Congress are eligible to 
purchase a crop insurance contract for any crop in which they have an insurable interest 

T* Discrimination 

The Company must not discriminate against any employee, applicant for emplqymcnt, 
insured, or applicant for insurance because of race, color, leligion, sex, age, physical 
handicap, marital status, or national origin^. 

a Setoff 



. 1 . Funds due from the Company may be set off under the provisions of this Agreement or 
under the provisions of 31 U.S.Q chapter 37* . 

2* Any amount due the Company under this Agreement is not subject to any lien, 

attachment, garnishment, or any other sinnlar process prior to that amouijr being paid 
. under ihis Agreement, unless such lien, attachment, or gamishmcnt arises under title 
26.of the United States Code. 

3. * 'Set off as provided in this section will not deprive ±e Company of any ri^t it might 

otherwise have to contest the indebtedness involved in the set off action by 
administrative appeal " 

4. In the event a Company fails to pay' any amount when due under tiiis Agreement, any 
further payments to the Company from FQC will be set off against any amounc due 
FCIC regardless of reinsurance year until these aniounts are paid with appropriait 
intcresL 

5. ' If an assignment has been made punuant to the provisions of section V,V. the 

following provisions will apply with respect to set off: 

a. Nowithsmiding the assignment, FQC may set off: 
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i. Any amount due FOG under this AgrBemenc; 

ii. Any amounts for which.the Company is indebted to the United Statts for 
taxes for which a nodce of lien w?is fiJed or a norice of levy was served in 
accordance with die provisions of the Internal Revenue Code of 1954 (26 

U.S.C 6323), or any amendments thereto or modifications thereof, before 
acknowledgment by FCIC of receipt of die norice of assignmenq and 

iiL Any amounts, other than amounts specified in paragraphs i- and ii. above 
due to FQC or any other agency of the United States, if FaC notified die 
. assignee of such amounts to be set off at or before die time 
acknowledgment was made of receipt of die notice of assignment 

V. Assignment 

No assignment fay the Company shall be made of the Agreement, -0: die rights thereunder, 
unless the Company assigns die proceeds of die Agreement to a bank, trust company, or ' 
other financing instimiion, including any federal lending agenpy, orip a person or finn thai ' 
holds a lien or encumbrance at die time of assignment, and die Company receives die prior 
approval of FQC to assign die proceeds of diis' Agreement to any odier person or 'finn: 
i \ ■■ Pm^ddcd, That such assignment will be recognized only if and when die assignee diereof 

files widi FQC a wriiam norice of die assignment together widi a signed copy of die 
instalment of asdgnmcnt,. and, Pmvided fiinhffr.'That any such assignmentmust coverall 

amounts payable and not already paid under die Agreement, shall not be made to more diaa 
one party and shall not be subject to funber assignment, except tiiat any such assignment 

may be made to one pany as agency or trustee for two or more parries. 
W. Liability for Agents and Loss Adjusters 

The Company is solely responable for die conduct and training of its personnel, agents and - 
. loss adjusters widiin die paramcten of diis. AgrcemenL Liability incurred, to die extent it is 

caused by agent or loss adjuster error or omission, or failure to follow FQC approved 
policy or procedure, is die sole responsibility of die Company.- The assumption of 
rcsponsibffiiy under diis section is only for die'puipQsc of diis Agreement and may not be 
relied upon by any person or entity not a party to dris Agreement for any purpose. 
Reinsurance of dibble crop insuiance comracis may only be denied if there exists a pancm 
of feilurc to follow FaC-approved policies or procedures, or allowance of ent)rs or 
omissions, or the Company knew or should have known of die failure to follow FQC- 
. approved policies or procedures, or cirors or omissions, and failed to take appropriate 
action to correct die situation. 
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X. Performance Audit 



Notwithstanding any odier provision hereunder, FQC must nodiy the Company that the 
Company may be responsible for an eiror, omission, or failure' to follow FQC approved ' 
policy or procedures.; and that a debt may be owed; within 3 years of the end of the 

ksurance period during which the eiror, omission, or failure is alleged to have crcurred. 
The failure to provide timely notice, required hereinshall only relieve die Company from 
Habiliry for die alleged debt owed Thice yean after the fint annual settlement, such 

• reinsurance year shall be deemed finally closedunless.there are claims sifll under 
investigarion or in Erigarion, including administrative proceedings, or axfaiiration. Such time 
frames will not be applicable to orors, omissions or procedural vioIaiiQns tiiat are willful or 

- intenrionaL 

Y. Resolution of Disagreements 

• If die Company disagrees with an aa or omission of FQC, except those acts, implemented 

; through die nilemaldng process, die Company shall provide wiiEea notice of such 
disagreement to die Manager of FQC ^^idun 10 business days of receipt of notice, die ■ 

Manager or a designee wiU schedule a meeting with the company in an atttmpt to resolve 
. die disagreemcnL Notwitiistanding any o±er provision in this section, any subsequent 

C) ' <^^P° by F^C on the aa or omission will be final in die administrarive process and. 

. diciefpre subjea.only to review by die Board of Coniraa Appeals in a matierrelating to 

tins Agreement or to judicial review. Nodting herein excuses die Compaiiy's penoimance" 
under diis Agreement during die attempted resolution of die dispute or constitutes a'waiver 
of the Company's right to any remedy audiorized by law. 
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SECTION YL Certification . 

The undersigned acknowledges that the Company's Board of Directon has authorized the 
Company to enter into ;his Agreement and the Plan of Operations. The undersiped 
acknowledges any misiepresentarion in the. submission of this Agreement and informadon 
contained in the Plan of Qpeiaiions may lesnlt in civil or criminal Hability against the 
undersigned or dieir representatives. . • 



APPROVED AND ACCEPTED FOR 



THE FEDERAL CROP 
INSURANCE CORPORATION THE COMPANY 



Signanire , Signamre 



( ^ " Name " ' Name 



Tide. Tide 



Date Date 
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